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RECROSS/KIJBY/DR. BRAUNSTEIN 

aware that there were these accusations. 

Q And in fact you were aware that in - - well withdrawn. 

NO:r:nBI1 Golb wrote a bcok; is that correct? 

A About the :read Sea --

fv1R. BANDLER: Objection, beyond the scope. 

fv1R. KIJBY: No, it's foundational, Judge. 

Q And the narre of that bcok was? 

A I believe it was Who Wrote the :read Sea Scrolls or 

something to that effect. 

Q And you were aware that NO:r:nBI1 Golb had rrade the 

accusation of plagiarism as against Dr. Schiffmm in his beak; 

is that correct? 

fv1R. BANDLER.: Objection. 

THE CDURT: You rray answer the question. 

A Yes. 

Q And that beak was written in 1992 or something? 

A 1995. 

Q 'Ihank you. And that played no role in your decision to 

have Dr. Schiffmm as your speaker; is that correct? 

A That is correct. 

Q So whatever could have happened, might have happened, 

could have happened, would have happened in this case, it had no 

role whatscever in your decision; is that correct? 

A That is correct. 

fv1R. KIJBY: 'Ihank you, Dxtor. 

Sheila Wesley 
Senior Cow::t Reporter 
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MR. BANDLER: No further questions. 

THE CDURT: Thank. you. 

(Witness exit.) 
-- --- - - ----- ----

289 

----

THE CDURT: NON, jurors, much to my grave 

displeasure, Mr. Bandler has no further witnesses for us 

tcday. You see haN red his . cheeks are. So have a gcxxl. 

afternoon and evening. I'll see you tarorrON rro:ming at 

10:30 to avoid the fire drill unless you all want to come to 

the fire drill. I didn't think so, it's not fun. And I' 11 

see you 10:30 and we have an early break for the holiday. 

(The jury exited the caurtrocm and the 

follONing occurred:) 

THE COURT: Mr. Bandler, let rre just ask you one 

rrore question the count with regard to Identity Theft in the 

Third Degree, it's not on the V.D.F. 

MR. BANDLER: That would be the Criminal 

Impersonation in the Second Degree. There is the other 

misdemeanors charge, the Forgery in the Third Degree and the 

Harassment so I guess I haven't specified. 

THE CDURT: So it would be Aggravated Harassment, 

Criminal Irrpersonation, not the carputer charge? 

MR. BANDLER: And that, too. 

MR. Kl.JBY: Sorry, not Identity Theft? 

THE CDURT: No, Identity Theft that would be a 

totality. Identity Theft requires an obj ect crirre. 

Sheila Wesley 
Senior Court Reporter 
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PR.CXEEDDilGS 

Identity Theft in the Second Degree requires a felony object 

cnrre. Identity Theft in the Third Degree requires a 

misderreanor. 
- -- -------- -- -- --- -- - ------ --

jVJR. KIJBY: 'Ihat's correct, Judge, and I'm just 

trying to rrake it clear because there seems to be to my 

perception a certain arrount of bootstrapping of the elerrents 

of one offense in order to get to the felony level and I was 

just trying to clarify VJhat Mr. Bandler considered Identity 

Theft as one of the object offenses for the felonious 

falsification. 

THE OJURT: No, we asked that question this 

rrornirg. 

jVJR. KIJBY: So there is Criminal Irrpersonation, 

Forgery, and Aggravated Harassrrent. 

THE OJURT: He answered the question. It's on the 

V.D.F. as Scherre to Defraud and Falsifying Business Records 

and we keep on going this is never ending because Falsifying 

Business Records also ends up with carrnittirg another crirre 

or two but I'm not really up to that yet. 

(The trial was adjou:med until September 17, 

2010 at 10:30 a.m.) 

Sheila Wesley 
Senior Court Reporter 
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MR. BANDLER: Thank you. 

DIRECT EXAJVIINATION 

BY MR.. BANDLER: 

Q Dr. Foley, who are you errployed by? 

A New York University. 

Q What is your position there? 

A Current position is Vice Chancellor of Strategic 

Planning. 

Q What does that entail? 

293 

A It's long term planning for the university over a five, 

ten year pericd. 

Q lNho do you report to? 

A 'Ihe president of the university. 

Q And how long have you been the Vice Chancellor? 

A I've been the Vice Chancellor for a little more than a 

year. 

Q And before that, what was your position? 

A I was Dean of the Faculty of Arts and Science. 

Q And was that your position in August of 2008? 

A Yes, that's correct. 

Q So what were your duties as dean? 

A 'Ihe faculty of Arts and Science contains rrultiple 

units. There's an Undergrad College of Arts and Science. There 

is a Graduate Schocl of Arts and Science. There is a division 

of hurranities, a division of social sciences, and a division of 

Sheila Wesley 
Senior Court Reporter 
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DIRECI'/PEDPLE/DR. FDLEY 

(-) 1 science. Each of those units is headed by its own dean. My job 

2 is to make sure that the various units work well tcgether and 

3 are coordinated properly. 

4 

5 

6 

7 

Q 

A 

Q 

A 

And vJho and what were you in chaYge of? 

Excuse rre? 

Who were you in chaYge of, what people reported to you? 

There's a vJhole set of people that report to rre. A 

8 couple of the deans had a dual reporting relationship, the 

9 graduate dean and the undergrad college report both -- reported 

10 both to rre and to the provost. Each of the so called divisional 

11 deans the dean of science, social science, humanities, they all 

12 reported to rre. 'Ihe rest, the office staff, the budgetary 

) 13 people, the personnel people in the deans office reported to rre 

14 and the departrrent chairs in the various divisions reported to 

15 rre and their respective divisional dean so the dean of the chair 

16 of physics would report to both the dean of science and to rre. 

17 

18 

Q 

A 

And while you were dean, vJho did you report to? 

I reported jointly to the president and the provost of 

19 the university. 

20 Q And in your current position as Vice Chancellor, v.iho do 

21 you report to? 

22 

23 

A 

Q 

'Ihe president of the university. 

And while you were dean where in the administrative 

24 chain of camBIJd were you as dean in relation to Dr. catharine 

25 Stirrpson? 

Sheila Wesley 
Senior Court Reporter 
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DIRECT/PEDPLE/DR. FOLEY 

1 A She and I were colleagues, she had one of the positions 

2 as dean of the graduate school which has a joint reporting 

3 relationship roth to the university level, the provost, and to 

4 rre but Dean Stinpson and the dean of the undergrad college and I 

5 would work alrrost on a daily basis with each other. 

6 Q And how about Dr. Schiffman, vi.here did he fit in 

7 relation to you vi.hen you were dean? 

8 A He was chair of one of the d.ej;Brtrrents of Arts And 

9 Science. The departrrent of Hebrew and Judaic studies was housed 

10 within the Division of Hurrenities and so he reported to rre. 

11 Q I want to direct your attention to early August of 

12 2008, were there scrre e-mails sent supposedly from 
'\ 
j 13 Dr. Schiffman? 

14 A Yes. 

15 Q And were there also scrre e-mails that carre in from 

16 other sources accusing Dr. Schiffman of plagiarism? 

17 A 

18 Q 

19 A 

20 Q 

Yes. 

And did you receive scrre of those e-mails? 

Yes. 

I'd like to display, I'm going to use the rrnnitor, if 

21 you could just turn a little, I'm going to display first 10-M as 

22 in !Vlary. 

23 (Displayed. ) 

24 Q This e-mail to catharine dot Stinpson did that e-mail 

25 eventually ccrre to you? 

Sheila Wesley 
Senior Court Reporter 
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DIRECT/PEDPLE/DR. FOLEY 

A Yes, it did. 

Q And this was an e-rrail frc:m Larry dot Schiffman at 

gmail, do you remember if you checked the link, web link that' s 

listed there? 

A I don't recall dcing so I nay have done so but I don't 

recall it. 

MR. BREITBART: I'm sorry, I couldn't hear. 

THE WITNESS: I don't recall checking it. 

Q In substance vvhat was this e-rrail frc:m Larry dot 

Schiffman supposedly saying? 

A It was supposedly saying that he was admitting to 

charges of plagiarism. 

Q And I want to display 10-P viDich is in evidence. 

(Displayed. ) 

Q I just want to scroll frc:m the bottc:m up. Where in the 

chain of caTITEIIld was provost Mclaughlin at that tirre in relation 

to you? 

A He was the provost of the university and I reported to 

him. 

Q And we're now at the top of the e-rrail, August 6th of 

2008, and Pierre Hohenberg, mere was he in relation to you? 

A He was vice provost for research, worked within the 

provost office. 

Q So this e-rrail says he referred the rratter to Dean 

Richard Foley, did he in fact refer it to you? 

Sheila Wesley 
Senior Court Reporter 
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DIRECT/PEDPLE/DR. FDLEY 

A Yes, he did. 

Q And were you copied on this e-mail? 

A Yes. 

Q That' s your e-mail address Dick dot Foley? 

A Yes. 

Q I'm going to exhibit 16-H 'Which is in evidence. 

(Displayed. ) 

Q Do you k:noN \\ho Rebecca Holland or Diane Delaney? 

A No, I don't. 

Q And Robert Roach is who? 

A Robert Roach I'm not sure of his exact title but he' s 

an officer at the university charged with compliance issues. 

Q And do you rerrember if you received this e-mail 

fo:r:warded to you at sore tirre? 

A I can't recall whether or not I 've seen that e-mail or 

not. 

Q I' ll go to 16-I 'Which is in evidence. 

(Displayed.) 

Q Do you rerrember if that carre to you at sore r::oint? 

A No, I can't rerrember that carre to rre. 

Q I'm going to go to 16-X fran August 6, 2008 Peter dot 

Kaufuan 2 at yahoo to Dick dot Fbley at NYU. 

(Displayed. ) 

Q Do you rerrember if you received this e-mail? 

A Yes, I did. 

Sheila Wesley 
Senior Court Reporter 
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DIRECT/PEOPLE/DR. FOLEY 

Q As a result of these e-rrails did New York University 

initiate an inquiry? 

A Yes. 

Q And who was in charge of that? 

A I was in charge of that. 

Q And who also vvorked with that with you? 

A Dean Catharine Stirrpson. 

Q I'm going to open up 16-KK which is in evidence fran 

September 7, 2008. 

(Displayed. ) 

Q Do you recall receiving that e-rrail? 

A I do. 

Q And you've received these e-rrails prior to seeing them 

here in court, correct? 

A Yes, I have. 

Q And 16-IL, display it. It's in evidence. 

(Displayed. ) 

Q Do you recall receiving that e-rrail fran Peter dot 

Kaufman 2 on or about September 16, 2008? 

A Yes. 

Q This case Dear Dr. Foley it appears fran the letter 

below and the legal notice it describes, skippin3, you and/or 

Dr. Schiffman have filed sare kind of a criminal canplaint 

against rre and then it talks about trying to stop Peter dot 

Kaufman fran publishing at the bottan lower down there is a 

Sheila Wesley 
Senior Court Reporter 
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() 1 forward rrention fran Now Public a blcg. 

) 

2 Did you ever notify Now Public to stop publishing 

3 anything fran Peter Kaufrran? 

4 

5 

A 

Q 

No, I didn't. 

And to your knowlffi::re did anyone in the university try 

6 to stop anyone fran publishing? 

7 

8 

9 

10 

11 

A 

Q 

Q 

No. 

And 16-LL display that. It's in evidence. 

(Displayed.) 

Is that your e-mail address? 

THE COURT: We have to wait for Mr. Kuby to turn 

12 his phone off. 

13 JVJR. KIJBY: Real sorry, Judge. Probably not as 

14 sorry as I'm going to be. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

Q 

Sir, on 16-LL is that your e-mail on the BCC line? 

Yes, it is. 

And do you rsrernber receiving this e-mail? 

Yes. 

JVJR. BREITBART: I'm sorry, what is the letter? 

JVJR. BANDIER: What's the exhibit? 

JVJR. BREITBART: Yes . 

JVJR. BANDLER: 16-LL. 

And 16-PP I' ll display that. 

(Displayed. ) 

September 17, 2008, do you recall receiving this 

Sheila Wesley 
Senior Court Reporter 
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DIRECT/PEDPLE/DR. FOLEY 

e-rrail? 

A Yes. 

Q And 16-RR? 

(Displayed. ) 

Q :CO you rerreniber receiving that e-rrail? 

A Yes. 

Q HCJIN serious is an accusation of plagiarism for sareone 

in Dr. Schiffrran's field or your field? 

A It's very, very serious. 

Q And Why is that? 

A 'Ihe academic system rests is basically a system relies 

on scholarly trust and honesty so charging sarel:x::dy with a 

violation of that is very serious to one's reputation. 

Q LOes NYU have a policy that covers plagiarism? 

A Yes, it does. 

Q Prior to testifying, did you get a chance to review 

exhibit 1-A Which is in evidence? 

A Yes. 

Q And I ' ll just display the first page so we all know 

1A7hat 1-A is. 

(Displayed. ) 

Q And that fairly and accurately describe portions of the 

NYU policy? 

A Yes, that's correct. 

Q What action was taken by NYU in response to this false 

Sheila Wesley 
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DIRECT/PIDPLE/DR. FDLEY 

confession fran the Lally dot Schiffuan grrail account as well as 

these accusations coming from other e-mail accounts? 

A There was a series of conversations between Iean 

Stimpson and ffi!Self. There were conversations with Professor 

Schiffuan as well. 

Q And were any records generated by New York University 

as a result of this? 

A There was a staterrent that I wrote at sare p::>int, a 

short staterrent. 

Q And prior to testifying did you get a chance to review 

what is in evidence as exhibit 2? 

I' ll display that. 

(Displayed.) 

A Yes, I did. 

Q And what is exhibit 2? 

A Pardon rre? 

Q What is exhibit 2, what is this? 

A Exhibit 2 is a nero stating that follONing our review 

we determined that the claims of plagiarism were not credible. 

Q And if you had determined that they were credible you 

would have had to do additional procedural action, correct? 

A That's correct. 

Q Based on your personal obsexvations, were you able to 

tell if these accusations and impersonation had any effect UfD.l1 

Dr. Schiffuan? 

Sheila Wesley 
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JVJR. BREITBART: Objection. 

THE CDURI': You nay answer the question. 

302 

A Yes, I knew that he was very, very upset by these 

allegations. 

Q And how were you able to tell that? 

A He told rre he was very, very upset. 

JVJR. BREITBART: I 1m sorry, I can 1 t hear. 

THE CDURT: He told him so we 1 re going to strike 

that answer since that is hearsay. 

Q Aside fran what he told you, was there anything else 

that rranifested his rrental state? 

A He reported to rre in an agitated tone of voice. 

Q Is this sanething that took tirre for Dr. Schiffm:m. to 

address? 

A No, no, he addressed it right away. 

Q But did it take him any arrount of effort and I guess 

expenditure of tirre I guess to address these false accusations? 

A Yes, he reported to rre that he spent considerable tirre. 

JVJR. BANDLER: I have no further questions. 

CROSS-EXAMINATION 

BY JVlR. BREITBART: 

Q Dean Foley, my narre is David Breitbart. I 1m one of the 

attorneys that represent the defendant. I 1m going to be asking 

you sane questions on cross-examination. 

A Fine. 
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1 Q You indicated firstly that you were familiar with and 

2 subsequent August 2008, you received and read 10-M, 10-P, 16-H, 

3 16-I, 16-X, 16-KK, 16-LL, 16-RR; is that correct, sir? 

4 A I don 1 t rerreniber all the numbers but that rratches 

5 vvhat 1 s the district attomey asked rre, the answer is yes. 

6 Q 

7 you? 

8 

9 

A 

Q 

Did you read all of those things that had been sent to 

Yes, I read them. 

There were blog links attached to those notes and 

10 rrerrorandum that I see, did you read those links? 

11 

12 

A 

Q 

Not that I recall. 

Was there a reason that you chose not to follow the 

) 13 link? 

14 A No particular reason. 

15 Q You read enough tbough to begin an inquiry with regard 

16 to the plagiarism accusation against Dr. Schiffrran? 

17 

18 

A 

Q 

That 1 s correct. 

The allegations against Dr. Schiffrran were contained in 

19 the docurrents that you read; is that right? 

20 A Yes, that 1 s correct. 

21 Q What investigation did you do to determine whether or 

22 not those allegations were correct or not, false or true? 

23 A I had conversations with, extensive conversations with 

24 Dean Stirrpsan about the charges. I had conversations with 

25 Professor Schiffrran about the charges and reached a conclusion 
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(} 1 that they were not credible. 

2 Q In reaching that conclusion, sir, was that your opinion 

3 also? 

4 A Yes, it was my opinion. 

5 Q Would it be fair to say that you nade no inquiry 

6 whatsoever outside of these short discussions with Dean 

7 Stirrpson? 

8 A I'm not sure if that's fair or not. I nay have 

9 discussed the case with sore other people, the Dean of 

10 Humnities who is Edward Sullivan, I nay have had a corwersation 

11 with Edward Sullivan as well. 

12 Q What does that rrean, you nay have had a discussion with 

) 13 Dean Sullivan? 

\ 

14 A That rreans I don't have a clear rrerrory of this, it 

15 would not have been unnatural for rre to have a conversation, 

16 we're in the dean office, we talk to each other on virtually a 

17 daily basis about rrany, rrany things. I nay have had a 

18 conversation with Edward Sullivan. 

19 Q IDes that also rrean that you nay not have had a 

20 corwersation with Mr. Sullivan? 

21 A Yes, it does rrean I nay not have had a discussion with 

22 him. 

23 Q Basically you recall the conversation you had with Dean 

24 Stirrpson but you do not recall any conversation that you had 

J 25 with Dean Sullivan? 
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1 A That is correct. 

2 Q My question though was did you do outside, did you do 

3 anything outside of the NYU canrunity to investigate the claim? 

4 

5 

A 

Q 

No, we did not. 

And when you say "we" now you're speaking for all of 

6 the people that you've mentioned Dean Stirrpson, Dean Sullivan? 

7 A I don't have firsthand knowledge 'Nhat Dean Stirrpson 

8 did. My investigations were limited to Professor Stirrpson and 

9 perhaps Dean Sullivan. 

10 Q There were some pretty specific allegations against 

11 Mr. Schiffrran, weren't there? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

I don't recall all the details of the allegations. 

You don't even know 'Nhat he was accused of? 

I know he was accused of plagiarism. 

What was the plagiarism? 

I don't recall at this time. 

Who was he accused of plagiarizing? 

It was a professor at the university of Chicago? 

Do you know the narre of that individual? 

Golb. 

Did you attempt to canrunicate with Professor Golb? 

No, I did not. 

Did you know, sir, that Professor Golb had written a 

24 book called Who Had Written The Dead Sea Scrolls? 

25 A I didn't know the title of the book. I knew he had 
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1 written on the Dead Sea Scrolls. 

2 Q Did you know there were entries in that book with 

3 regaxd to the allegation of plagiarism? 

4 A 

5 Q 

6 A 

7 Q 

No, I did not. 

Do you now know it? 

No. 

Would it be fair to say that you didn't leak into 

8 any -- picking up this book and ascertaining if there were any 

9 reference to these allegations? 

10 

11 

A 

Q 

That's correct. 

Did there care a tirre vJhen you learned that one of the 

12 allegations was that he had previously been accused of 

) 13 plagiarism by a very praninent joum.alist in Israel by the narre 

14 of Avi KatSITBil? 

15 A Who is the he? 

16 Q Who is the he who was accused of plagiarism? 

17 Schiffuan. 

18 A No, I was not aware of that. 

19 Q Was it not contained in the docurrents that you read 

20 that contained the claim of plagiarism? 

21 A I looked over the docurrents quickly before a quick 

22 rreeting but I don't remember that. 

23 Q If there had been docurrents either verifying or taking 

24 Dr. Schiffuan' s position, would it in fact had been beneficial 

25 for you to explore those docurrents? 
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A Dr. Stirrpson and I talked extensively alx:>ut it, based 

on the background knowledge that we knew al;out Professor 

Schiffnan, we didn't find the charges credible. 

Q Well, you've said that you didn't find the charges 

credible, but would it also be fair to say that you didn't do 

anything to check them out? 

A We did talk to larry Schiffnan, we talked to Dean 

Stirrpson, we knew the background that scholars and Dead sea 

scrolls was a controversial area, we knew that charges of 

plagiarism was not W1usual in this area, putting all that 

together and V\ihat we knew of larry Schiffnan' s backgroW1d, his 

reputation for honesty, and as an outstanding scholar, we 

decided that the charges were not credible. 

Q Did you ask Dr. Schiffnan to take any steps, did you 

ask him to write a response to you? 

A No, we had discussions with him. 

Q Did he write a response to you? 

A I don't recall, we didn't request a fonral statement 

fran him. 

Honor? 

docurrent? 

MR. BREI'IBART: May I approach the witness, your 

THE COURT: You want to show the witness a 

MR. BREI'IBART: Yes. 

THE COURT: Sure, but that's Dennis's job. 
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Have they been marked for identification, sir? 

MR. BREI'IBART: Yes, they are marked as C for 

3 identification. 

4 

5 

Q 

A 

Mr. Foley, do you reccgnize that docurrent? 

I actually don't recall the docurrent, I don't doubt 

6 that I rray have seen it but I don't rerrember it. 

7 Q Well, isn't it a fact that Dr. Schiffman sent you a 

8 response to the allegations against him that are contained in 

9 the docurrent in front of you? 

10 A What I remember is that I had extensive conversation 

11 with Professor Schiffman. What I don't rerrember is these 

12 written dOCLllt'eilts. 

13 Q Did he sul::mit a written docurrent to your carmittee who 

14 was investigating him? 

15 A '!here was no fonral carmittee, the conversations 

16 between catharine Stirrpson and myself were conversations al:xJut 

17 whether to corwene a carmittee. 

18 

19 

20 

Q 

A 

Q 

Whether to convene a carmittee? 

Right. 

Dr. Foley, if sareone appropriate portions of another 

21 scholar' s theory and presents them as his own without giving 

22 appropriate credit, does that fall under NYU's definition of 

23 plagiarism? 

24 A I haven't read recently the exact definition of 

' · 25 plagiarism but it sounds like it probably would. 
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1 Q Well, the definition of plagiarism is contained in the 

2 NYU handbook, isn't it? 

3 A It is contained in the NYU handbook. 

4 Q Have you read the NYU handbook? 

5 A I have read the NYU handbook. I haven't nerrorized the 

6 NYU handbcok. 

7 MR.. BREI'IBART: Would you show this to the 

8 witness. 1-A. 

9 

10 

11 

12 

13 

Q 

A 

Q 

A 

14 handbcok. 

15 Q 

(Handed to witness.) 

Do you recognize 1-A? 

Yes, I do. 

And what do you recognize it to be? 

It is university policies out of the NYU faculty 

I had given it to you with a page folded open, do you 

16 see that, sir? 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

Q 

I do. 

And do you see a highlighted portion there? 

I do see that. 

Would you read that? 

MR. BANDLER: Which page? What page are we an? 

May I have it back, Mr. Bandler wants to know what page 

23 or could you tell us what page that is? 

24 A 

25 Q 

It's page 19 of 54. 

'lllank you. 

Sheila Wesley 
Senior Court Reporter 

JA0322



() 

310 

CROSS/BREITBART/DR. FOLEY 

1 Is that the definition of plagiarism that we were 

2 talking about, sir? 

3 A 'Ihe highlighted saying plagiarism the appropriation of 

4 another person's ideas, processes, results, or words without 

5 giving appropriate credit, research, misconduct, does not 

6 include honesty or honest differences of opinion. 

7 (Continued on next page. ) 

8 

9 

10 

11 

12 

< ) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 Q. Does that indicate to you or refresh your recollection, 

2 sir, that if one working for NYU appropriates portions of 

3 another's scholar's theory and presents them as his own without 

4 giving appropriate credit that falls under NYU's definition of 

5 plagiarism; is that right? 

6 A. Yes, that is correct. The appropriation of another 

7 person's idea, process, or results, or reasons without giving 

8 appropriate credit, research, conduct does not include honest 

9 error or honest differences of preponderance: 

10 Q. If an NYU faculty member had been accused of doing 

11 precisely that, and then told the NYU officials including 

12 yourself that he had never been accused of plagiarism, would 

13 that be appropriate? 

14 A. The definition of plagiarism is the appropriation of 

15 another person's ideas without giving appropriate credit that 

16 would not be appropriate. 

17 Q. If you asked Dr. Schiffman whether or not he or --

18 withdrawn. 

19 Did you ask Dr. Schiffman whether he had in any way 

2 0 committed plagiarism? 

21 A. I did ask him about these issues and concluded he had 

22 not committed any plagiarism. 

23 Q. You concluded? 

24 A. I concluded. 

25 Q. Did you do any would it be fair to say, sir, you did 
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1 not do any background search to make a determination whether or 

2 not he was telling you the truth? 

3 A. I had conversations with Catherine Stimpson, extensive 

4 conversation with Catherine Stimpson. I had extensive 

5 conversations with Professor Schiffman. 

6 Q. Did you know that the allegations that had been alleged 

7 against Dr. Schiffman was that this was not the first time that 

8 he had been accused of plagiarism? 

9 

10 

A. 

Q. 

I didn't recall that. 

Is there anything in front of you that refreshes your 

11 recollection? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

I have the -- I have the faculty handbook. 

How about Dr. Schiffman's notes? 

Should I read Dr. Schiffman's note? 

You can read it to see if it refreshes your 

16 recollection. 

17 

18 C? 

19 

20 Q. 

MR. BANDLER: Are we talking about Defense Exhibit 

MR. BREIBART: Yes. 

I refer you to any indications that he had had 

21 interacted with somebody by the name of Avi Katzman? 

22 A. Yes, I see first one, a section on Norman Golb and his 

23 theory. I see section on Golb and the museum exhibits. I see 

24 section the Michael Wise affair. And then I see section on the 

2 5 Avi Katzman article. 
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Q. Does that refresh your recollection that you previously 

read that, sir? 

A. I, I don't remember reading it, but --

Q. Did you learn Avi Katzman was a very prominent 

5 journalist in Israel? 

6 

7 

A. 

Q. 

Not that I know of. I don't know A vi Katzman. 

Did Schiffman tell you you never even read his 

8 explanation for these accusations, right? 

9 A. I don't recall whether I read this or not. I remember 

10 having extensive conversations with Professor Schiffman. 

11 Q. If you, in fact, knew that there was alleged to be a 

12 journalist who had interviewed Dr. Schiffman about plagiarism in 

) 13 the '90s, would you have felt obligated to either call or write 

14 to that author to get any materials that were necessary? 

15 

16 

17 

A. 

Q. 

A. 

Not necessarily. 

Because you spoke to Dean Stimpson? 

No. I spoke to Dean Stimpson. I spoken to Schiffman, 

18 journalism, what the context was, what the, what the dispute was 

19 about. 

20 Q. Would it be fair to say, sir, you did nothing outside 

21 of talk to Dean Stimpson to make a determination that these 

22 accusations were unfounded? 

23 A. I am not sure whether that's true or not. What I 

24 remember is I had extensive conversations with Stimpson, 

25 extensive conversation with Professor Schiffman, extensive 
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1 history with Professor Schiffman, may or may not have consulted 

2 with the Dean of Humanities Edward Sullivan, and that's what I 

3 did. 

4 Q. During extensive conversations with Dr. Schiffman, did 

5 you take notes? 

6 

7 

A. 

Q. 

No, I don't think I did. 

During the discussions with Dr. Schiffman, did he tell 

8 you that he had never been accused of plagiarism in his life? 

9 

10 

A. 

Q. 

No, I don't remember him saying that. 

Did Dr. Schiffman indicate to you that he had never 

11 committed or did any acts in furtherance of allegation of 

12 plagiarism? 

13 

14 

15 

A. 

Q. 

A. 

He did deny these allegations. 

But, you don't know what the allegations were? 

The allegations of plagiarism of the work of Professor 

16 Golb at the university in Chicago. 

17 Q. Did you learn whether or not Professor Golb had written 

18 extensively in the field of the Dead Sea Scrolls in the last 40 

19 or 50 years? 

20 

21 

A. 

Q. 

No, I didn't inquire to that. 

Did you know whether or not Schiffman had written 

22 extensively in the last 30 years about the Dead Sea Scrolls? 

23 A. I knew, I knew a fair amount about Professor 

24 Schiffman's scholarly output. He was a very distinguish the 

2 5 scholar. Schiffman is often mentioned at NYU as being 
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especially outstanding. I did know quite a bit about him. 

Q. When someone cites someone else's work, is there an 

obligation from your position that they put a footnote or 

mention with regard to that other scholar's work? 

A. The standard, the standard practice in academia is a 

practice of acknowledging other people's works in footnotes, 

yes. 

Q. Did Dr. Schiffman indicate to you that every time he 

mentioned Norman Golb or anyone else, he did footnote it? 

A. The scholarly practice is not necessarily to 

acknowledge in a footnote each and every time you mention an 

author. 

315 

Q. When Dr. Schiffman told you that he did not plagiarize 

Norman Golb, did he indicate to you any back up, any material 

that you could look at to make that judgement? 

A. I think he did indicate that there had been other 

charges against other scholars, again charged with plagiarizing 

Professor Golb's work. 

Q. Did you read any of that material? 

A. No, I don't recall that I did. 

Q. So, basically what you did is you took Dr. Schiffman's 

word with regard to him not having plagiarized Norman Golb? 

A. No, not a fair characterization. I did consult 

extensively with Professor Schiffman, and I consulted 

extensively with Dean Stimpson, and relying on what we knew 
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1 about the content or knew about Professor Schiffman's record, we 

2 made a determination to the charges against Professor Schiffman 

3 were not credible . 

4 Q. Would it be fair to say Schiffman was a member of the 

5 NYU community? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

Yes, that is fair to say. 

That he had a reputation at NYU community? 

Yes, a very good reputation in the NYU community. 

Would it be fair to say that was good enough for you, 

10 he did not have to be checked out or researched or looked into? 

11 A. No, that would not be fair to say. Professor Stimpson 

12 and I spent considerable time discussing the issue, discussing 

) 13 the context of the case, the pretentiousness of the scholarship 

14 at issue. I made a determination the charges against Professor 

15 Schiffman were not credible. 

16 Q. Did you discuss what was not credible? What was the 

17 subject matter that you determined was not credible? 

18 THE COURT: Sorry. I don't know which question 

19 you are asking. Did he discuss what was not credible with 

2 0 Dr. Schiffman or 

21 MR. BREI BART : He was talking about a 

22 conversation? 

23 THE COURT: I don't know, Mr. Breibart. I don't 

24 understand the question. 

25 MR. BREIBART: Why don't I repeat it then. 
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Q. You've told us you took no notes with regard to talking 

to Schiffman. Did you take any notes talking to Dean Stimpson? 

A. No, not that I recall. 

Q. Everything you are telling us is based upon your 

memory? 

A. That's correct. 

Q. In these conversations that you had, is it now your 

recollection that other than talking to Dean Stimpson and other 

than Schiffman's denials, you did not do any research into the 

allegation against him? 

A. We, we did know again the context of which other 

allegation had been made against other, other scholars, but we 

also had an extensive history of dealing with Professor 

Schiffman on many, many projects, many, many different contexts, 

putting all that together, we came to the determination the 

charges against Professor Schiffman were not credible. 

MR. BREIBART: May have I moment, Judge? 

THE COURT: Sure. 

MR. BREI BART : Thank you, Dean Foley. I have no 

other questions. 

MR. BANDLER: I have a couple of questions. Could 

I Spain Defense Exhibit C please. 

THE COURT OFFICER: (Handing). 

MR. BANDLER: I have a couple of questions. Just 

need a moment. 
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1 

2 

3 

MR. BREIBART : I don't think that's in evidence. 

MR. BANDLER: It's definitely not in evidence. 

THE COURT: It is not in evidence. 

4 MR. BANDIER: But you did mark it. I just want to 

5 compare it to my document to make sure it's the same. 

6 RE-DIRECT EXAMINATION 

7 BY MR. BANDIER: 

8 Q. I am going to put up exhibit 2 which is in evidence. 

9 This lS your memo of September 17, 2008. And second to last 

10 line says, thus I have concluded there's no basis for further 

11 inquiry and that this matter be closed. The line under that 

12 says attachment August 29, 2008, response to internet 

13 accusations. 

14 I would like to hand back to you Defense Exhibit C for 

15 identification. And does the date on Exhibit C match August 29, 

16 2008? 

17 

18 

A. 

Q. 

Yes, it does. 

And does the title match response to internet 

19 accusations? 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

Yes, it does. 

Is Defense Exhibit C an 11-page document? 

Yes, it is. 

And is that a document that was prepared by 

2 4 Dr. Schiffman? 

25 A. Yes, it was. 
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1 Q. Is that the document that was attached to your memo, if 

2 you recall? 

3 A. I didn't actually recall there was an attachment, but 

4 it looks as if it was. 

5 

6 

7 

Q. 

A. 

Q. 

It's got the same date and title, correct? 

Right. 

And in Dr. Schiffman's response to internet accusations 

8 dated August 29, 2008, and does it address these internet 

9 accusations in detail? 

10 

11 

A. 

Q. 

Yes, it does. 

And Mr. -- I think Mr. Breibart, you know, made some 

12 asked some questions about whether you knew about certain 

13 things. But does this memo basically address what this 

14 anonymous internet person was accusing him of? I want to 

15 direct your attention to page 7. Is there a section titled the 

16 Avi Katzman article? 

17 A. Yes, there is a section called the Avi Katzman article. 

18 Q. That goes to page 8, does that address this internet 

19 anonymous person's accusations regarding that? 

20 A. Yes, it seems to, yes. 

21 Q. So 

22 MR. BREI BART : He's reading from something that's 

23 not in evidence. I will stipulate this into evidence if 

2 4 Mr. Bandler wants it in. 

25 MR. BANDLER: I will be happy to have it in. That 
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certainly is hearsay of Dr. Schiffman who did testify on the 

stand as to all these things. I will be happy to put this 

3 in so there's nothing the jury thinks is being hidden from 

4 them. 

5 

6 Q. 

THE COURT: Defense Exhibit c in evidence. 

So, all right so Defense Exhibit c is in evidence. So, 

7 it's a little more okay to read from it. Again, this was August 

8 29th, 2008, correct? I am sorry. Let me put Exhibit C up. 

9 Well, actually this is my copy of Defendant's C. But, it's the 

10 same? 

11 

12 

A. 

Q. 

August 289, 2008. 

So, this was within a month after these accusations 

) 13 first came to light, correct? 

14 

15 

A. 

Q. 

That's correct. 

So, Dr. Schiffman provided some background on the Dead 

16 Sea Scrolls controversy, going to page 3 now, he discusses 

17 Norman Golb and his theory. Is it fair to say Dr. Schiffman may 

18 have addressed Dr. Golb in his theory since this anonymous 

19 internet person accused him of plagiarizing Dr. Golb? 

20 

21 

A. 

Q. 

Yes. 

And is it fair to say that Dr. Normal Golb, himself, 

22 never made an accusation of plagiarism against Dr. Schiffman to 

23 the --

24 MR. BREIBART : Objection, your Honor. That's not 

25 true, as we learned from Ms. Braunstein yesterday. 
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THE COURT: Are you aware of any accusation by 

Dr. Golb against Dr. Schiffman? 

THE WITNESS: No, I am not. 

Q. Certainly he never made an accusation to NYU to your 

5 knowledge, did he? 

6 MR. BREIBART : I am sorry. Can we have that 

7 re-read, that question? 

321 

8 THE COURT: Yes. Well, if you stop chatting and 

9 moving around while your adversary is ask questions of him, 

10 we wouldn't have that issue. 

11 (Whereupon, the requested portion of the record was 

12 read back by the Court Reporter.) 

13 

14 

15 

16 

17 

Q. 

Q. 

A. 

Q. 

To your knowledge, did Dr. Normal Golb ever make 

THE COURT: Would you have a seat? 

ever make an accusation to NYU? 

To my knowledge, no, he did not. 

And these accusation that were made in August of 2008, 

18 they were essentially from anonymous people, correct? 

19 

20 

A. 

Q. 

That is correct. 

And to finish up with Defense Exhibit C, going to page 

21 5, is there a section regarding Golb and the museum exhibits? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Yes, there is. 

And page 6 section titled the Michael Wise Affair. 

Yes, there is. 

Page 7, a section titled Avi Katzman article? 
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1 A. Yes. 

2 Q. Page 9, a section titled the war of aliases? 

3 A. Yes. 

4 Q. Page 10, a section titled the current accusation? 

5 A. Yes. 

6 Q. So, Dr. Schiffman did create a detailed document 

7 addressing these internet accusations, correct? 

8 A. Yes. 

9 Q. Albeit a document created very soon after this 

10 incident. The university would accept an anonymous complaint, 

11 correct? 

12 A. Would accept, yes. 

13 Q. Yes. But is it fair to say someone who makes a 

14 complaint anonymously carries less surface credibility than 

15 someone who would do so under their true name? 

16 A. Yes. 

17 Q. Is it fair to say someone who impersonates someone 

18 while making an accusation for false confession carries even 

19 less surface credibility than someone who would do so under 

2 0 either their own name or an alias? 

21 A. Yes. 

22 Q. And in fact, an act of deception such as impression 

23 while making a complaint might tend to show that the accuser is 

2 4 not credible? 

25 A. Yes. 

Kathleen Aimone, RPR 
Senior Court Reporter 

JA0335



1 
/) 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Recross - Breibart/Foley 

Q. And just getting back to Defense Exhibit C, 

Mr. Breibart asked you questions whether you knew that Dr. 

Golb's book said something or whether you knew about 

Dr. Katzman's article had previously accused someone of 

something. Exhibit C by Dr. Schiffman addresses that premise, 

correct? 

A. Yes. 

Q. Now, I forgot to ask you, but what's your PhD in? 

A. Philosophy. 

Q. Okay. How long have you been in the academic world? 

A. 30 years, roughly. 

MR. BANDLER: No further questions. 

THE COURT: Re-cross? 

MR. BREIBART: I have a few, if I may. 

RE-CROSS EXAMINATION 

BY MR. BREIBART: 

Q. You now recall that you folks asked Dr. Schiffman to 

write some kind of response? 

A. I don't recall asking Dr. Schiffman to write a 

response. I had extensive conversations with him, as I 

reported. 

323 

Q. What you now know, though, is he did write a response 

to these allegations; is that correct? 

A. That is correct. 

Q. And you now recall that there are different segments 
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and chapters referring to different parts of the allegations? 

A. I see in the document here there are different parts 

regarding the different parts of the allegation. 

Q. It's fair to say you didn't recall this document 

submitted by Dr. Schiffman, correct? 

A. I didn't recall, no. 

324 

Q. Not until you saw it was attached to your notification? 

A. That is correct. 

Q. Now, I would like you to turn to the bottom of page 7 

of that report, right under the bold script where it says the 

Avi Katzman article. Does it in fact say that, and this is 

written by Dr. Schiffman, in January of 19993, I was interviewed 

for a Hebrew newspaper article regarding the Dead Sea Scrolls 

that appeared in the prestigious Israel paper Haaretz? 

A. That's what's written there, yes. 

Q. And did he say that the article was written by Avi 

Katzman who describes himself as 

THE COURT: The exhibit is in evidence, and the 

jurors can read it. Please don't ask the witness to. 

MR. BREIBART: I may not refer to this? 

THE COURT: You can ask questions about it, but 

don't ask the witness what it says. The jurors can read it 

of themselves. 

Q. Well, does the article say, sir, does the writing by 

Dr. Schiffman's say that Katzman made or that the allegation 
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1 against him contains --

2 THE COURT: Excuse me, sir, do not ask him what 

3 the article says. If you have a question that he can supply 

4 further information beyond this, fine. Do not ask him what 

5 the article says. 

6 MR. BREI BART : That's why it was offered into 

7 evidence, so I could read from it. 

8 THE COURT: Not to ask him am I reading correctly. 

9 Q. Does Schiffman indicate, sir, whether or not he'd ever 

10 been accused of plagiarism? 

11 

12 

13 Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Does Schiffman say whether or not there was any 

14 allegation of plagiarism in the article by cat unanimous? 

15 

16 

MR. BANDLER: 

THE COURT: 

Objection. 

The document speak for itself. Don't 

17 ask him to interpret it. 

18 

19 

Q. 

A. 

Do you now recall seeing this in August of 2008? 

No, I don't. I don't doubt I did see it, but I don't 

2 0 recall seeing it . 

21 Q. Did Schiffman indicate, slr, whether or not Katzman was 

22 right or wrong in what he wrote? 

23 

24 

MR. BANDLER: 

THE COURT: 

Objection. 

Sustained. Can I excuse the witness, 

2 5 Mr . Bandler? 
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year? 

A Yes, till the end of the academic year vvhich is 

August 31st. 
- ---- -- - -- - - ------

Q So they would also get access to the computers inside 

the library? 

A Yes. 

Q And just display the other two pages front and ba.ck. 

(Displayed. ) 

Q This you said is fran Vihere? 

A This is fran our website vvhich ba.sically, it ba.sically 

tells you haw to becare a !1"EIllber of Friends of Bobst? 

Q And this last page, what is that? 

A This was our Friends of Bobst Library brochure? 

Q And on the ba.ck of that, that describes the friend 

program? 

A Yes. 

Q I would just like to talk about a portion of 3-A in 

evidence. The NYU giving history and direct your attention to 

May 14th of 2007, $175 When would that give the person access 

fran and to? 

A If sareone joins in Mayor June of, the person rrakes 

that gift at that level, then the person would have !1"EIllber 

privileges through the end of the next academic year, so May 107 

through August 31, 108 so it I S a kind of a bonus Where if you 

join during the sumrer you get the sumrer rronths. 
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1 Q And these records indicate a donation on August 29th of 

2 2008? 

3 A Well, then he would have had privileges then through 
----------f------

4 August 31, 2009. 

5 

6 

Q 

A 

What are the general hours of the Bobst Library? 

The students it's essentially open 24/7 for the 

7 students and professors. For friends there are allowed seven to 

8 midnight. 

9 

10 

11 

Q 

A 

Q 

Seven a.m. to midnight? 

Yes. 

So if they were to care after midnight, the guard is 

12 not suppose to let them in? 

13 A That's right. 

14 Q And What happens if they care in before midnight but 

15 stay after midnight? 

16 A Well, they would just be there, the guard occasionally 

17 goes around and he'll ask for an ID and if sareone is a friend 

18 then they' 11 be asked to leave. 

19 MR. BANDLER.: No further questions. 

20 CROSS-EXAMINATION 

21 BY MR. KLlBY: 

22 

23 

24 

25 

Q 

A 

Q 

A 

Good afternoon. 

Hi. 

The Bobst Library is a huge building; is that correct? 

Yes, it's twelve stories. 
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1 Q Twelve stories and you have a fantastic collection of 

2 french history in that library; is that correct? 

3 

4 

5 

6 

A 

Q 

A 

Q 

I don't know. 
------ -----

French literature? 

I'm sorry, I don't know. 

It vvauldn' t surprise you though if they had them 

7 I somewhere in those twelve stories? 

8 

9 

A 

Q 

10 public? 

11 

12 

13 

A 

Q 

A 

I guess not, no. 

can anybcdy vvalk into Bobst, is it open to the general 

No. 

What's the Wagner collection? 

The Wagner, the Robert F Wagner Library archive is a 

14 special collection of papers and other docurrentation of labor 

15 unions. 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

And is that open to the public? 

Yes, that's open to the public, yes. 

And is that in Bobst Library? 

Yes, it is. 

So if I vvanted to get into Bobst Library without paying 

21 my $175 as a friend and vvalk over and say I'm here for the 

22 Wagner collection and they'll let me in? 

23 A Yes, you generally need to !1Bke an appointment l::::ecause 

24 it's a special collection, the materials don't circulate. 

25 Q But once I'm in. assuming, I don't do anything to stand 
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o 1 was fifteen years ago now. 

2 Q IDes New York University have a policy on canputer and 

3 network use? 

4 

5 

6 

A 

Q 

A 

Sure, yes. 

And Where are some of the places that's set forth? 

It's included in harJdbcx)ks that are given to students 

7 and faculty. It's also available on the web. 

8 Q I'd like to show you What's marked as People's Exhibit 

9 1-8 for identification. In fact, I believe it's 16 pages. 

10 

11 

12 

13 

A 

Q 

A 

Co you reccgnize that? 

Yes. 

What do you reccgnize it to be? 

It's the responsible use of NYU cc:mputers and data 

14 policy as well as our web policy, the bulk e-rrail policy and 

15 then a brochure that we give out to explain the rrain responsible 

16 use policy as well as the last page is a printout of the web 

17 page on Which all of our policies appear. 

18 Q And does exhibit 1-8 for identification fairly and 

19 accurately describe New York University's canputer and network 

20 use policy? 

21 

22 

23 

24 

25 

A 

Q 

Yes, it does. 

JV1R. BANDLER: I'd like to nove 1-8 into evidence. 

JV1R. KlJBY: No objection. 

THE COURT: In evidence. 

If you could hand the binder back. I'll display some 
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THE WI'INFSS: I'm sorry, I was going to arrplify my 

answer but that's fine. 

Q Well, if you were continuing your response about the 
1-------+-------------------------------

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

internet access. 

A Yes, I just wanted to say that we tell people that 

there might be rules outside of NYU vvhich also apply so it's not 

just our own rules but other websites or vihatever might have 

their own rules which we remind people apply as well. 

Q And, in fact, I guess going back to pa.ge two pa.ragraph 

A, your policy even prohibits or even says user must sub 

pa.ragraph two behave with civil regard. 

A Yes. 

Q So it's a ffi.lch ffi.lch broader restriction than vihat you 

were talking about or vihat you had just rrentioned? 

A Exactly, yes. 

Q I think you rrentioned affiliates so there is a section 

in here, I'm on pa.ge 8, there is a section of this policy that 

does have sene definitions of terms that are used, correct? 

A Yes. 

Q So going on to pa.ge 10 vvhich is titled World Wide Web 

Policies and Procedures, direct your attention to the second 

pa.ragraph . 

(Displayed. ) 

Q Does your policy restrict the rranner in vvhich people 

can access the internet? 
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people didn't think that hacking around was a big deal or 

vmatever so that's why that section happens to be TlDre specific. 

But section H doesn't exclude that possibility. 

Q And so the answer to my question is vmat? 

A Could you repeat your original question? 

Q Section C is the only section that mentions criminal 

penalties for the violation; is that correct? 

A That mentions criminal penalties, yes. 

Q Thank you. Now one of the requirerrents of sort of good 

citizenship on the carputers is to behave with civil regard and 

is that sort of a fancy way of just saying be nice? 

A Sure, yes. 

Q You know don't say anything that are nasty, don't use 

the carputer for things that are offensive, right, civil regard? 

A Yes. 

Q And nobody is authorized by NYU to behave on the 

carputers in an uncivil way, right? 

A That's correct. 

Q Because by its very nature once you behave uncivilly 

you use your authorization to do what it is you're doing, 

behaving uncivilly because you are not allowed to behave 

uncivilly? 

A Yes. 

Q But you're still authorized to use the carputer unless 

that privilege is taken away fran you as a consequence of your 
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incivility. 

A Yes, it just rreans that your use could be taken fran 

you. 

Q Could be. Right. And one other thing in the policy 

you want the user confined sort of generally to the educational 

rrUssion of NYU, correct? 

A Correct. 

Q '!bat is sort of no going on lady Gaga chat roan unless 

lady Gaga is a course at NYU, you know, confine yourself to 

educational type materials? 

A In general, yes. 

Q So assuming there is no source in lady Gaga, sareane is 

not authorized at NYU to check out a lady Gaga's chat roan fran 

the Bobst catplter? 

A I guess that's a strange use of the word authorization. 

Q Well, I'll withdraw it then. 

Nobc::rly is authorized to do anything that is prohibited 

in the cubby, right? 

A Right but those other uses aren't prohibited 

necessarily, it's just that the use of the catplters is intended 

for these pur:poses and these pur:poses take precedent over any 

other use of the network and that violation of that depending on 

the kind of violation and how it fits with the rest of the 

policy can lead to disciplinary chaIges so if you're an errployee 

spending all day looking at lady Gaga sites that's an H.R. 
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problem, you know. If you are a students spending all day 

leaking at lady Gaga sites fran your roan that's a different 

sort of event. 

Q Okay, well if you are using the Bobst canputer and you 

are not behaving in accordance with NYU educational research and 

service purposes, then are you in violation of the policy, I'm 

not saying sarething terrible are going to happen to you, are 

you in violation of the policy? 

A You can be. 

Q Hence nabcdy is authorized to engage in activity on the 

NYU canputers that are not in accordance with the educational 

research and service purposes, right? 

A I guess they're not affirmatively authorized, no. 

Q They're specifically prOhibited, correct, they are told 

this is the way you can act and act in no other way? 

A You are behaving in accordance with those things but 

that doesn' t necessarily rrean that everything you do is related 

to sare bit of research or sare educational direct educational 

act. 

Q You cut them sare slack, right? 

A Yes. 

Q SUbsection C, however, is quite specific about not 

allONing access to persons other than those permitted by NYU; is 

that right? 

A Yes. 
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o 1 none of those rrachines were in fact at the ep3., and you could 

2 rreke a pretty good guess that the person 1Aho sent it to you 

3 really isn't saneone 1Aho work at the ep3.. 
~-------+-----------------------------------.--------------------

) 

4 Q But for the casual reader and I recognize that you are 

5 not the casual reader of these things, for the casual reader 

6 they see sarething that cares fran nyu dot edu e-rrail address 

7 that indicates that it carre fran sareJ:x:rly at the NYU carrmmity? 

8 A Yes, that's 1Ahat people think because they believe 

9 1Ahat 's on the fran line. 

10 Q And that's 1Ahy people fake their stuff to fool people 

11 into believing that? 

12 A Yes. 

13 Q And I can tell fran listening to you that you have a 

14 tremendous amount of experience in internet stuff, it doesn't 

15 take saneone with your degree of intelligence and expertise to 

16 forge one of those nyu dot edu headers? 

17 A No. Headers are actually hard to forge. An e-rrail 

18 address is easy. 

19 

20 

21 

Q 

A 

Right, to forge a NYU --

and these addresses are hard. 

MR. KLJBY: Mr. Kuby, could you have a little 

22 synpathy for the court reporter because I'm letting you get 

23 away with this and she's going to take revenge later. She 

24 can't take it down 1Ahen you roth talk and it's your fault. 

25 Q In order to forge a nyu dot edu e-rrail address 1Ahat 
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1 THE COURT: Okay so we 111 have lunch since we just 

2 had a conversation about the law that you get the law fran 

3 rre. Have a nice lunch and don 1 t discuss the case and 2 :20. 

4 

5 

6 

7 

8 

9 

10 

(Jurors exit courtrcx:m.) 

(Witness exit courtrcx:m.) 

(Lunch recess . ) 

AFTERNOON SESSION 

(Witness entering. ) 

(Jury entering. ) 

CDURT CLERK: case on trial continued. All jurors 

11 are seated. The witness is reminded he 1 s still under oath. 

12 

13 

(Whereupon, the CD is played in open court. ) 

MR.. BANDLER: No further questions. 

14 CROSS-EXAMINATION 

15 BY MR. BREITBART: 

16 Q 

17 A 

18 Q 

Mr. McKerma, good afternoar1. 

Gcxxl. afternoon. 

My narre is David Breitbart and I along with Mr. Kuby 

19 represent Mr. Raphael Golb and I on cross-examination am going 

20 to ask you some questions. 

21 When you were sitting in the roan and again now 1Nhen 

22 you just looked at this videotape, how did you get to that roan, 

23 what were the cirCl.IDlStances surround getting to that roan? 

24 A We went fran the irwestigation bureau out to the 

25 elevators down to the second floor and brought him into the 
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rcan. 

Q But tbat rrorning at a particular tirre I think you said 

it was about 7:30? 

A Yes. 

Q You told us and your reports indicated tbat you 

arrested Raphael Golb; is tbat right? 

A Yes, I don't know the exact tirre offhand. 

Q But whatever tirre it was tbat IIDrning you had arrested 

hi ? m. 

A Yes. 

Q And what was he under arrest for at tbat tirre? 

A Criminal irrpersonation. 

Q I can't hear you, sir? 

A When we first went into the apartrrent we were going to 

offer him an opportunity to care back and speak to the DA but 

there was also a plan tbat if he dicln' t care back, we were going 

to arrest him outside the apartrrent. 

Q And what were you going to arrest him for? 

A For criminal impersonation, identity theft, the 

harassrrent . There were a few charges . 

Q Was the crnplaint --- by the way, what is a crnplaint, 

sir? 

A The crnplaint is what the assistant district attorney 

would draw up and have the charges on it and sare details of the 

charges and tbat would go to the court. 

Sheila Wesley 
Senior Court Reporter 

JA0351



() 

411 

CROSS/BREITBART/INVESTIGATOR McKENNA 

1 Q Did you have a copy of the carplaint when you arrested 

2 Mr. Golb? 

3 

4 

5 

6 

7 

8 

A 

Q 

A 

Q 

A 

Q 

I did not. 

When did you get a copy of the carplaint? 

later on that day. 

When you say later on, fran what period of tirre, sir? 

It was after the videotape. 

Now when you -were sitting in that roan you heard 

9 Mr. Bandler say to the defendant you 1 re not charged with 

10 anything yet; is that correct? 

11 A Yes. 

12 Q If in fact you had arrested him several hours earlier, 

( ) 13 how can he not have been charged with anything yet? 

14 A I think based on what he was going to say to 

15 Mr. Bandler that INDLlld have determined the charges, that V\OUld 

16 be part of it. 

17 Q 

18 car? 

19 

20 

A 

Q 

You arrest him, you handcuffed him, you took him in the 

Yes, we did. 

Handcuffed behind his back d01A1I1 to 100 Centre Street; 

21 is that correct? 

22 

23 

24 

25 

A 

Q 

A 

Q 

That 1 s correct. 

He was under arrest? 

He was under arrest, yes. 

He was charged with crirres if he was under arrest; is 
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n 1 that right? 
\ 

) 

2 A Yes, that's correct. 

3 Q So a determination had been rrade that he was going to 

4 be arrestedi is that right? 

5 A 'Ibat's correct. 

6 Q And you were part of this investigative team that led 

7 to that arresti is that correct? 

8 

9 

A 

Q 

'Ibat' s correct. 

And when did you get the assignrrent to becare part of 

10 that investigative team? 

11 A Are you talking about fran the outset of the 

12 investigation? 

13 

14 

Q 

A 

15 2009. 

16 Q 

Yes, sir. 

I think right at the end of 2008 or the beginning of 

Lb you have a duty and obligation as an irwestigati ve 

17 officer to fill out docurrents with regard to what you are doing? 

18 

19 

20 

21 

A 

Q 

A 

Q 

Not necessarily. 

Well, don't you, is there a rreno bcok requirerrent, sir? 

Yes. 

Is there an Irwestigation Bureau Opening Report that 

22 you are required to fill out? 

23 

24 

25 

A 

Q 

A 

Yes, I filled it out, yes. 

Did you fill that out? 

Yes, I did. 
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And vvhen did you fill that out? 

413 

I don't k:n.c:MT the exact date but early on, early on in 

3 the investigation. 

4 Q I saw vvhen you sat doNn you had sore papers with you; 

5 is that right? 

6 A I have a rrerro lx::ok with me. I don't k:n.c:MT if I have the 

7 reports with me. 

8 Q Did you get assigned to the Raphael Gblb's matter on 

9 December 30, 2008? 

10 A '!bat's fair to say, around that time. 

11 Q Well, do you have sorething with you vvhere you can 

12 check that with? 

13 A Well, there is a rrerro lx::ok and an opening report but I 

14 don't have the opening report with me DON. 

15 

16 

17 

Q 

A 

Q 

When was the last time you looked at it? 

A couple week ago, maybe less. 

Did you also have to keep lx::oks and records with regard 

18 to this case that you were involved with? 

19 

20 

21 

22 of. 

23 

24 

A 

Q 

A 

Q 

A 

I kept sore records and sore I didn't. 

Well, vvh.at did you not keep records of? 

I don't recall, counselor, vvhat I did not keep records 

You don't recall? 

I mean there are certain things I did, I wouldn't put 

25 everything on paper. 
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Q Were you suppose to? 

A No, not necessarily. 

MR.. BREI'IBART: May we shew this dOCLlltEI1.t to the 

witness, your Honor? 

Q fv'Iy question is do you reccgnize that piece of paper? 

A Yes, I do. 

Q What do you reccgnize it to be? 

A Being an opening report, an Investigation Bureau 

Opening Report. 

Q Is that the opening report in this particular case? 

A Yes, it's a copy of it. 

Q And you knovv What Rosario rraterial is, do you not? 

A Yes. 

Q And you knew that was going to be turned over to 

counsel? 

A Yes. 

Q And is that the docurrent that you kept in the ordinary 

course of your business? 

A Yes. 

Q And was it part of your ordinary part of your business 

to keep and rrake such records? 

A Yes. 

tine. 

MR.. BREI'IBART: I ' ll offer that dOCLlltEI1.t at this 

THE COURT: May I? 
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(Published to the court. ) 

THE CDURT: We' ll discuss that later. 

You nay proceed. 

415 

MR. BREITBART: What's there to discuss, Judge? I 

5 have to ask him sore questions based on that report, you're 

6 holding it. I'm offering it into evidence. 

7 THE COURT: I'm not accepting it into evidence at 

8 this tine. 

9 MR. BREITBART: May I kn01N \\try so I could ask any 

10 proper questions? 

11 

12 record. 

13 

14 

THE CDURT: Because it's not a proper business 

MR. BREITBART: It's not? 

THE CDURT: Number one it's not admitted for its 

15 truth. It's not a prior inconsistent staterrent because you 

16 haven't asked him anything a:t:out it --

17 MR. BREITBART: I can't because it's not lD 

18 evidence. 

19 THE CDURT: -- excuse ne -- so it's not in 

20 evidence. 

21 You can ask a witness, for exarrple, based on sore 

22 docurrent that you have gotten so far as Rosario rraterial, 

23 Which is every decurrent produced by law enforcerrent has to 

24 be turned over to the defense, you can ask did you say such 

25 and such. I haven't heard that question. 
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MR. BREITBART: May I see that again, please? 

THE CDURT: I think I 've been listening. 

MR. BREITBART: May I see that again, please? 

THE CDURT: Sure. 

(Published to defense counsel.) 

Was there a specific request fran any particular 

7 assistant district attorney for you to be part of the team? 

8 

9 

10 

11 

A 

Q 

A 

Q 

Yes. 

And vvho was that? 

John Bandler. 

And were you advised as to what help was needed with 

12 regard to this case? 

13 A Yes, he conducted an investigation and assist him in an 

14 investigation. 

15 Q 

16 checks? 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Were you suppose to assist him in conducting background 

Whatever he might had wanted at the tirre. 

Well, did you have to write down what he wanted? 

I don't know if I did write down what he wanted. 

Were you suppose to help him in locating witnesses? 

If that's what he asked for. 

Did you write that down scrrewhere? 

I did not. 

Well, isn't it a fact that you did on the immediate 

25 next page of your Investigation Bureau Opening Report? 
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A Well, tbat might have been part of the assignrrent to be 

given to help him locate witnesses rraybe serve subpoenas, rraybe 

arrests, if needed. 

Q You just said no. What did you rrean when you said no, 

I did not locate any witnesses, I did not get assigned to assist 

him in locating witnesses? 

MR. BANDLER: Objection. 

A I'm saying I don't know if he had asked ne to locate 

witnesses. I don't know what he said about locating witnesses. 

Q Isn't it a fact tbat you wrote on this report tbat one 

of your jobs was to locate witnesses? 

A Yes. 

Q And you did do tbat? 

A Yes. 

Q Were you told tbat you had to assist with interviews? 

A Yes, if needed. 

Q And were you told tbat you had to perform surveillance? 

A If needed. 

Q Did you write "if needed" on the report? 

A No, I did not. 

Q Were you told tbat you had to swear to affidavits for 

search warrants of e-rrail accounts? 

A If need be. 

Q De you recall writing tbat on your report? 

A I don't recall tbat writing. 
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1 Q IX:l you recall that you was going to have to execute 

2 physical search warrants? 

3 A 

4 Q 

5 targets? 

6 

7 

A 

Q 

If needed, that might be part of the investigation. 

Were you told that you v.rere going to have to arrest 

No, not at that tirre. 

Isn't it a fact, sir, that you were told that 

8 Mr. Bandler needs an investigator to assist him with such 

9 assignrents as conducting background checks, locating witnesses, 

10 assisting with interviews, perfonning surveillance as needed, 

11 swearing to affidavits for search warrants of e-mail accounts, 

12 executing physical search warrant and arresting targets, if 

, ) 13 warranted? 

14 

15 

16 

17 

A 

Q 

A 

Q 

18 sir? 

19 

20 

21 

22 

A 

Q 

A 

Q 

23 docurrent? 

24 

25 

A 

Q 

That sounds correct. 

Well, take a look at D-1? 

Yes, okay. 

Is that the docurrent that you drafted on December 30th, 

Yes. 

Did you type that up yourself? 

Yes, I did. 

Did you have an obligation and duty to type up that 

I typed it up, yes. 

My question was, did you have an obligation and duty as 
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a police officer to do that? 

A I had an obligation to type up an opening report. 

Q And you did that? 

A I did that, yes. 

Q And is that a copy of it? 

A That's correct. 

419 

Q And -was that part of D-1 which I sho.ved you before? 

A Yes. 

MR. BANDLER: I would renew my offer at this tine 

as D-1. 

THE COURT: I do not see the relevance but we will 

discuss it after the jw::y leaves. 

Q Did you do any or all of those things in the next few 

ITDnths? 

A Yes. 

Q What did you do, sir? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

MR. BREITBART: I nay not ask him what he did? 

THE COURT: I don't see any relevance. 

Q Well, did you participate in creating an affidavit with 

regard to a search -warrant in this case? 

A Could you explain that a little better? Did I 

participate in what rranner? 

Q Were you the affiant? 
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Yes. 

Of tbe search warrant in this case? 

Yes, I was. 

Ib you knON what an affiant is? 

Yes, that Jreai1S read it and sign it and swear to it. 

6 Read and sign tbe affidavit. 

7 Q Well, did you read and swear to the affidavit ln 

8 support of this case? 

9 

10 

11 

12 

A 

Q 

A 

Q 

Yes. 

Did you create that affidavit? 

No. 

And isn't it a fact that's what an affiant is, he's tbe 

) 13 person 'Who creates tbe docLnrent and swears to the --

14 THE CDURT: Excuse rre, that's a legal question. 

15 An affiant is a person 'Who swears to tbe truth. 

16 MR. BREITBART: Judge, nay I rrake an objection on 

17 tbe record. 

18 THE CDURT: You nay certainly rrake an objection on 

19 the record. You nay always rrake an objection on the record 

20 but that's a legal question. 

21 MR. BREITBART: I object to the way your Honor is 

22 treating counsel by not allONing rre to ask a question and 

23 jurrping in with phrases to take away any irrpact. 

24 

25 Q 

THE CDURT: That' s noted, sir. 

Did you swear to the affidavit that led to the search 
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() 1 warrant in this case? 

) 

; 

2 

3 

4 

A 

Q 

Yes, I did. 

MR. BANDLER: Which search warrant? Objection. 

The search warrant for 206 'Ihcnpson Street, the place 

5 where you first encountered Mr. Golb? 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Now there are rreny -- did you read it? 

Yes, I did. 

You said you didn't write it; is that correct? 

That ' s correct . 

Did you do any of the investigations that's contained 

12 in that affidavit? 

13 

14 

15 

A 

Q 

A 

Yes, I think. 

Yes you think? 

I think I did. I'm not sure. I might have to lock at 

16 the affidavit. 

17 

18 

19 

Q 

A 

Would it help you to lock at the affidavit? 

It might. 

MR. BREI'IEART: Lb you have another copy or shall 

20 I show him this? 

21 

22 

MR. BANDLER: Your copy is your copy. 

MR. BREI'IEART: My question was do you have 

23 another copy? 

24 

25 Q 

MR. BANDLER: I have a copy for rre. 

Lb you have a copy of the affidavit? 
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I don't. 

Take a look at this and see if it helps refresh your 

3 recollection, sir. 

A 4 ('Ihe witness ccnplied.) 

Q 5 Does that refresh your recollection, sir? 

A 6 It refreshes my recollection to the search warrant, 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

yes. 

Q 

A 

Q 

it? 

A 

Q 

A 

Q 

A 

Did you read an eventually swear to that affidavit? 

I did. 

And did you read it before you signed it and SVJOre to 

Yes, I did. 

When did you do that? 

I did that shortly before I SVJOre to the affidavit. 

I'm asking for a date? 

I don't know the exact date. This is March 2nd, it 

17 could have been before that, a day or two before that. 

18 Q Well does it indicate to you, does it have a date on 

19 the last page? 

20 THE COURT: I'm sorry, the date that he SVJOre to 

21 the affidavit or the date that he read it over? 

22 MR. BREITBART: First the date that he SVJOre to 

23 the affidavit, if you please, your Honor. 

24 

25 

A 

Q 

JVIarch 2nd, 2009. 

What? 
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A March 2nd, 2009. 

Q And did you have to go in front of the issuing Judge in 

order to do that? 

A Yes, I did. 

Q And that affidavit is how long, sir? 

A It's several pages. 

Q About 23 pages? 

A It could be. 

Q Did you read all the facts in there? 

A I read the search warrant before. I read every page. 

Q May I have it back. 

Did there cane a time when you rrade a detennination 

that you had a target in this case? 

A Yes. 

Q And when was that? 

A After conducting sane interviews and surveillance, 

speaking to sane people, leaking at spreadsheets, looking at 

other docurrents, leaking at stuff on crnputers, and discussing 

it with the assistant district attorney. 

Q Would that have been at the beginning in December, 

vvould it have been in January? 

A It started in the beginning of January. 

Q Did there cane a time that you focused on Raphael Golb? 

A Yes. 

Q When? 

Sheila Wesley 
Senior Court Reporter 

JA0364



1 

2 

A 

Q 

CR.OSS/BREI'IBART/lliVESTIGATOR McKENNA 

JVJarch 5th. 

424 

You didn 1 t focus an him before you were in the process 

3 of executing a search waxrant? 

4 

5 

6 

7 

8 

A 

Q 

A 

Q 

A 

Yes, I did. 

You did focus an him? 

Yes. 

When? 

Counsel, I have reports. I 1 ve focused on him, I went 

9 out to check his apartrrent, I went out to the Bobst Library. We 

10 focused on him after conducting interviews, after seeing records 

11 that might connect him to creating aliases an the e-mail 

12 accounts. 

13 

14 

15 

Q 

A 

Q 

Did you rreet a man by the narre of Lawrence Schif:fuan? 

When? 

At any tirre did you rreet a man by the narre of Lawrence 

16 Schif:Erran. 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Q 

Yes, I did. 

When? 

When he was testifying in the Grand Jw:y. 

Do you have a date an that? 

I don 1 t have a date on that. It was after the arrest. 

Did there care a tirre that you learned that on day one 

23 Lawrence Schif:Erran had accused Raphael Golb of the violations 

24 here? 

25 A Yes. 
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Q And were you advised of that by Mr. Bandler? 

A Yes. 

Q That Raphael Golb vvas the target of this investigation? 

A Yes. 

Q So did you look to see if there vvas anyone else vvho did 

the criminal impersonation in this case? 

A No. 

Q Did you look to see if there vvas an:ybcdy else that vvas 

accused of any of the crines other than Raphael Golb? 

A No. 

Q So would it be fair to say that your investigation vvas 

devoted to getting evidence on Raphael Golb? 

A After a period of tine. 

Q Well, vvas it at day one? 

A It vvas. Day one is when the district attorney said 

sarething but then we had occasion to do further investigations 

and then it becares a little rmre strong that Raphael Golb vvas 

the target of our investigation. 

Q One of the first things that you did vvas go visit 206 

Thompson Streeti is that correct? 

did. 

A I don't know if it vvas one of the first things that I 

Q Well, you have a nerm l:xx:Jk, can you look at it? 

A I'll take a look. 

MR. BANDLER: I think it would be rmre helpful if 
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1 he used the investigative reports. Can you show him his 

2 records instead of the rrerro book? The rrerro book doesn't 

3 have factual. 

4 

5 

6 

Q 

A 

Q 

D::l you have your investigative reports with you? 

I don't. 

D::les your rrerro book contain the actions that you took 

7 pursuant to this investigation? 

8 A The rrerro book it's an active log that we use, it 

9 doesn't have a lot of details. 

10 Q I'm asking you does it contain the inforrration that I'm 

11 asking you about? 

12 

13 

14 

A 

Q 

It prObably did. 

Would you look and see When you went to 206? 

JVIR. BANDLER: Your Honor, I 'm going to object. 

15 Well, I'm not going to have a speaking objection. 

16 JVIR. BREITBART: Have I disinfected you, your 

17 Honor, you're nBk:ing faces again. 

18 THE CDURT: I 'm !lBking faces, if I am, 

19 Mr. Breitbart, because I haven't a clue Where we're going 

20 with this but if you want him, sir, to look at his rrerro book 

21 to see if there is sarething in there that will refresh his 

22 recollection, fine, I have no problem with it. 

23 

24 

25 

Q 

A 

JVIR. BREITBART: Thank you. 

D::l you have sarething, sir? 

Yes. 
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(') 1 Q Who did you go to 206 'Iharpson Street with? 
'- .-' 

2 A Investigator Ariela Fisch. 

3 Q And INhen did you go there? 

4 A On Friday 1/16/09. 

5 Q So that was t"WO weeks after you got the assignrrent? 

6 A Approxinatel y. 

7 Q And what in fact is 206 'Iharpson Street? 

8 A It 1 s an apartrrent building. 

9 Q And is that an apartrrent building where you eventually 

10 executed a search warrant? 

11 A Yes. 

12 Q And is that the apartrrent that Raphael Golb lives? 

i 13 A Apartrrent nmber 12 . 

14 Q Is that the apartrrent that Raphael Golb lives? 
j 

-j 

' l 15 A Yes. 
' 

16 Q Is that why you went there? 

17 A We went there -- I went there to confinn to see if I 

18 could confinn where he 1 s living. 

19 Q Where who was living? 

20 A Where Raphael Golb was living. 

21 Q Did you visit any other residences of any other 

22 suspects in this case? 

23 A No. 

24 Q Did you take any other actions with regard to the 

25 investigation of Raphael Golb? 
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1 A Yes. 

Q What did you do? 2 

3 A I checked poster records, I checked Con Ed, I went to 

4 Bdbst Library. 

5 MR. BANDLER: Objection. 

6 MR. BREITBART: You have to stop. He rrade an 

7 objection and the Judge has to rule, I apolcgize. 

8 MR. BANDLER: I still don't see the relevance of 

9 all of this, your Honor. 

10 MR. BREITBART: I'll be happy to explain it to 

11 you, your Honor. 

12 

13 

THE CDURT: Okay. 

MR. BREITBART: This was a targeted investigation 

14 vJhere Raphael Golb was narred by Professor Schiffm3n and the 

15 only one they focused on off a set of allegations was 

16 Rapbael Golb. 

17 THE CDURT: That was not the question you asked, 

18 Slr. 

19 MR. BREITBART: Well, that's What I'm trying to 

20 prove but I'm having a little trouble because of the things 

21 that are going on. 

22 THE CDURT: Whatever that rreans. 

23 MR. BREITBART: You don't want rre to explain that 

24 one, Judge. 

25 THE CDURT: J.VJr. Breitbart, I rarely get What I 
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want. 

Did you investigate anybcx:iy other than Mr. Golb in 

connection with this case? 

THE WITNESS: Not to my knowledge. 

Q There are ITBilY facts in this affidavit about the Dead 

Sea Scrolls; is that correct, sir? 

A That's correct. 

Q Do you know anything about the Dead Sea Scrolls? 

MR. BANDLER.: Objection. 

THE COURT: I presurre that's because the affidavit 

is an infollTl:3.tion and belief, Mr. Bandler. The basis of 

your objection? 

MR.. BANDLER: Does he know anything about the Dead 

Sea Scrolls. 

THE COURT: I don't know vvhat the question rreans 

either, that is true. 

You're not personally a Dead Sea Scrolls scholar, 

I take it? 

back? 

question? 

THE WITNESS: I am not, your Honor, no. 

MR. BREI'IBART: May I have the last questions read 

THE COURT: I don't see any purpose of that. 

MR. BREI'IBART: Of the reading back or of the 

THE COURT: Of the reading back. 
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1 Q I didn't ask you vvhether or not you are a Dead Sea 

2 Scrolls scholar, I asked you whether you knew anything at all 

3 al:out the Dead Sea Scrolls, do you, sir? 

4 

5 

6 

7 

8 

A 

Q 

Q 

Yes. 

What do you know al:out the Dead Sea Scrolls? 

MR. BANDLER: Objection. 

TI:IE CDURT: Sustained. 

:coesn' t this affidavit which is not yet in evidence 

9 pmport to indicate that you know a great deal about the Dead 

10 Sea Scrolls? 

11 MR. BANDLER: Objection, misstating it. 

12 TI:IE COURT: Sustained. 

13 Q Did you not swear to the authorizing Judge that you 

14 knew a great deal al:out the Dead Sea Scrolls? 

15 

16 

17 Q 

MR. BANDLER: Objection, it misstates it. 

TI:IE WITNESS : Sustained. 

Would it be fair to say that you know nothing about the 

18 Dead Sea Scrolls? 

19 

20 

21 Q 

MR. BANDLER: Objection, asked and answered. 

TI:IE CDURT: Sustained. 

Did you get any help -- withdrawn. 

22 There cane a tine that you said here under oath that 

23 you read this affidavit and you know that it's true; is that 

24 right? 

25 A Yes. 
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Do you k:noN if it 1 s true? 

Based on my --

MR. BANDLER: Objection. 

431 

4 

5 

6 

THE CDURT: I 1m sony, nay I see that, please. 

MR. BREITBART: Certainly, Judge. 

(Published to the court. ) 

7 THE CDURT: I 1m sony this doesn 1 t have the 

8 first --

9 MR. BREITBART: I think your Honor was holding a 

10 couple of pages frcm an earlier question. 

11 THE CDURT: No. 

12 MR. BREITBART: What is not there that you think 

13 should be? 

14 THE CDURT: I don It knON. 

15 Q Let rre show this to you. Take a look at this 

16 affidavit. 

17 A (The witness canplied.) 

18 Q Is this the affidavit that you signed and swore to, 

19 sir? 

20 MR. BANDLER: Atout What? 

21 

22 

A Yes. 

MR. BREITBART: I object to him interrupting for 

23 no reason. 

24 

25 

MR. BANDLER: Then I object. can we clarify 

please which affidavit? 
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MR. BREI'IBAR.T: It 1 s the sane affidavit, the one 

for the search of 206 'Ihcnpson Street apartrrent 12. 

May I proceed? 

THE COURT: Yes. 

Q Is that the affidavit that you signed and swore to, I 

think it was on March 2nd or 3rd of 2009? 

A Yes, it looks like, yes. 

Q What were you swearing to? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Q Were you swearing to the truth of that affidavit that 

you knew was going to be sul::mitted to a Judge? 

A Yes. 

Q Did you swear to that in front of a Judge of this 

court? 

A Yes. 

Q Now When you were swearing to the truth of that 

affidavit, was it the truth? 

Don 1 t look at him. 

A No, I 1m looking at him to look at this. 

Q Please look at it, take your tirre, look at it 

carefully. 

A can I ask you 'iNhat would you like to know about 'iNhat is 

the truth? 

Q Well, first of all, you in that affidavit swear that 
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Lawrence Schiffuan is not a plagiarist; is that correct? 

MR. BANDLER: Objection. 

THE Q)URT: Sustained. 

433 

Sir, there is a whole blmch of stuff in that 

affidavit about the Dead Sea Scrolls, right? 

THE WITNESS : Yes . 

THE COURT: And did you swear to the truth of that 

info:t:TTl::ition about the Dead Sea Scrolls? 

THE WITNESS: Yes, I did. 

THE COURT: But you really are not a Dead Sea 

Scrolls expert? 

THE WITNESS: That' s correct. 

THE Q)URT: Can we nove on, please. 

Q What info:t:TTl::ition did you have at your disposal so that 

you could swear to the truth with regard to the Dead Sea Scrolls 

info:t:TTl::ition? 

A I had read sare Gcx:gle pages on the Dead Sea Scrolls 

before I swore to this. 

Q What did you read? 

A I read about the docurrents where they were found and I 

don't recall everything but about 900 docurrents were found in 

caves near Jordan and near the Red Sea and that they were 

discovered right after the second world war rraybe for a ten year 

-- for about a ten year period they were searched and they 

contained biblical texts of early Hebrew history and rraybe early 
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c-) 1 days of Christianity going before Christ and after Christ. 

2 

3 

4 

5 

6 

Q 

A 

Q 

A 

Q 

You said you read sarething about the Red Sea? 

Not the Red Sea, the Dead Sea, I 'm sorry. 

The L.ead Sea and that infomation is in there? 

No, it's not in here. 

The inforrra.tion that you just tried to give us with 

7 regard to 900 pages, is that in there? 

8 A The inforrra.tion that I had read before I read this was 

9 on sare Google websites that I had locked at about the L.ead Sea 

10 Scrolls. 

11 

12 

13 

14 

Q 

A 

Q 

A 

Did sareone tell you to do that? 

I did it on my ONIJ. because I knew very little about it. 

Is that inforrra.tion contained in the affidavit? 

I don't know if that inforrra.tion is contained actually 

15 in the affidavit but it seems similar to What I read. 

16 

17 

18 

19 

20 

21 

Q 

A 

Q 

Q 

About the Dead Sea Scrolls? 

Yes. 

What page is that on? 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

What were you looking for when you went to this 

22 apartffi2Ilt? 

23 MR. BANDLER: Objection. 

24 

25 Q 

THE CDURT: Sustained. 

D::l you indicate in the affidavit in support of the 
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Q 1 search vvairant what you VJere lCDking for? 

( ) 

2 

3 

4 

5 

6 

7 

Q 

MR. BANDLER: Objection. 

THE CDURT: SUstained. 

Were you lCDking for currency? 

MR. BANDLER: Objection. 

THE CDURT: SUstained. 

MR. BREITBART: May I knoN the nature of that 

8 objection so I can properly ask the question? 

9 THE CDURT: His state of mind is not relevant. 

10 What he found is relevant but his state of mind, he was 

11 hoping for dancing girls, I don 1 t knCJVV, I don 1 t care. 

12 

13 

14 

Q Were you hoping for dancing girls? 

MR. BANDLER: Objection. 

THE CDURT: Counsel, it 1 s irrelevant. Could we 

15 ITDVe on, thank you. 

16 Q Did there care a titre, sir, when you indicate in the 

17 affidavit that you VJere lCDking for currency, real estate, or 

18 other motor vehicles? 

19 

20 

21 

MR. BANDLER: Objection. 

Where do you see that? 

MR. BREITBART: Page tvvo top of the page -- page 

22 three. 

23 MR. BANDLER: Objection. 

24 Q Sir, did there care a titre that you found any currency 

\.. ) 25 of significance at the tcugeted location? 
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MR. BANDLER: Objection. 

THE CDURT: You rray answer the question. 

A I did not find any currency. 

Q Did you find at the targeted location any evidence of 

real estate in the possession of the owner of the premises? 

MR. BANDLER: Objection. 

THE CDURT: You rray answer the question. 

THE WI'INESS: I'm sorry? 

THE CDURT: You rray answer. 

A I did not. 

Q Did you find any proof or indication that there were 

motor vehicles owned by the person that was living at the 

location? 

A I did not. 

Q Are you an expert in financial crirres? 

A No. 

Q Did you indicate in the warrant that ycu were an expert 

in financial crirres? 

A I don't know if I did. 

Q Well, it's in front of you. 

A Could you direct rre to a page, counsel? 

Q I don't have it, he won't give rre another copy. I 

certainly can but rray I have that back, please. 

JVIay I just have a rrarent, ycur Honor. 

THE CDURT: Sure. 
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1 Q let rre call your attention to page five, paragraph 

2 seven, would you look at the highlighted area, it's highlighted 

3 in a pretty color of orange. 

4 MR. BANDLER: The question was if he's an expert 

5 on financial crirres? 

6 

7 

8 

9 

Q 

A 

Q 

A 

Do you recall the question, sir? 

Could you ask your question again? 

Do you recall the question? 

I don't recall the question. 

10 MR. BREITBARI': All right, should we have it read 

11 back or should I ask it again? 

12 

13 

14 

15 

16 

17 

A 

Q 

TilE COURT: Whatever you prefer. 

MR. BREITBARI': I'd like to have it read back. 

I did not. 

(The testinnny as requested was read by the 

reporter.) 

Did you indicate anything atout your background and 

18 experience in financial crirres? 

19 

20 

A 

Q 

Yes. 

What did you indicate, sir, with regard to your 

21 financial crirre, knowledge, and experience? 

22 

23 

24 

A 

Q 

25 hear you. 

I said based on !To/ training and experience, based on !To/ 

I think you have to keep your head up so the jury can 
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1 A Based on my training and experience in financial crirres 

2 I am aVJare that currency as well as other described property and 

3 electronic storage devices may be stored in a locked container 

4 or sealed enclosure such as a sealed envelope or safe or may be 

5 sealed within a hidden ccnpartrrent. 

6 Q So you wanted an opportunity to find cash, real estate, 

7 and anything else like that with regard to financial crirres? 

8 

9 

A 

Q 

That was part of the investigation. 

Did you make a detennination that this was in fact a 

10 financial crirre? 

11 

12 

13 

A 

Q 

A 

I did not. 

Why were you looking for evidence of financial crirre? 

I did not make the detennination. I was looking for a 

14 lot of things that might be inclusive in the search warrant. 

15 

16 

Q 

A 

Who did make that determination? 

I don't recall. It might had been -- it could have 

17 been the DA's office Who made that determination but I read it 

18 in the search warrant. 

19 Q Did you find any indicia when you looked at this 

20 apartrrent that there was anything to do with rroney here? 

21 

22 

23 

A 

Q 

A 

Counselor, if I can set you straight, I dicln' t -

Don't set rre straight. Just keep the record straight. 

Okay, I'm sorry. For the record, I did not partake in 

24 the search warrant only at the outset. 

25 Q You didn't partake in the What, drafting of the search 
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(y 1 -warrant? 

' ;' 

2 A I tcck part in the drafting of the search -warrant but I 

3 did not take part in the search -warrant afte:t:V\Tards because I 

4 left early. 

5 

6 

7 Q 

THE COURT: I 1m sorry, so you did not search? 

THE WITNESS: I did not conduct a search. 

But you did sign and swear to the affidavit in support 

8 of the search -warrant, is that right, is that correct? 

9 

10 

11 

A 

Q 

A 

Right, that 1 s correct. 

Ib you nDN knc.JN who drafted that affidavit? 

I do not know if Mr. Bandler drafted it or sarebcx:ly in 

12 the DA's office drafted it. 

13 Q Is there anyone else in the DA 1s office, assistant 

14 district attorney that was working on this case besides 

15 Mr. Bandler? 

16 

17 

A 

Q 

Not that I know of. 

Did you videotape and photograph the interior and leek 

18 for fingexprints at this apartrrent? 

19 

20 

21 

22 

A 

Q 

A 

Q 

I did not. 

Did you ask for permission to do that? 

I did not. 

Ib you know if it was done pursuant to the request in 

23 the affidavit? 

24 

25 

A 

Q 

The request that there was photographs taken? 

Well, did you indicate, sir, that you wanted the 
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1 videotape and to photc;graph the interior and do a fingerprint 

2 search of the location? 

3 Calling your attention to page four. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Is that right? 

That's correct. 

Did you take video of the location? 

No. 

But you were at the location? 

Yes. 

You've seen the pictures that were taken? 

Afterwards. 

But you've seen the pictures, right? 

Yes. 

And you did see the location because you were there? 

Yes. 

By the way, vvhen you got there, you said that you found 

18 Mr. Golb, in a SITB.ll rcx:m; is that right? 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

That's correct. 

Was he sleeping vvhen you found him? 

I think he was sleeping. 

Did you have to wake him up? 

We said hello, hello, and he responded. 

THE CDURT: I'm sorry, Mr. Breitbart, if we're 

25 going to go too much longer I would like to give the jmy a 
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1 break. 

2 MR. BREI'IBART: I vvould never stand in the way of 

3 giving the jrny a break or rre a break. 

4 THE COURT: Well, there you go. 

5 Jurors, fifteen minutes. 

6 (Jrny exit.) 

7 (Witness exit.) 

8 (Recess.) 

9 (Witness entering.) 

10 (Jrny entering. ) 

11 COURT CLERK: case on trial continued. All 

12 parties are present. '!he jurors are entered and seated and 

13 the witness is reminded he 1 s still under oath. 

14 MR. BREI'IBART: can we have the last question read 

15 back? 

16 ('!he testirrony as requested was read by the 

17 reporter. ) 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

How lffiilY people entered the apartrrent with you? 

About a half dozen. 

At least a half dozen? 

About a half dozen. 

Did they all have guns? 

Yes. 

How nBIJy of them had drawn guns? 

I don 1 t believe any of them had drawn guns. 
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Did you see anyone with a drawn gun? 

No. 

442 

When you went into this apartrrent and you woke up 

4 Raphael Golb, did you itml2diately handcuff him? 

5 

6 

A 

Q 

I did not handcuff him because I did not arrest him. 

Did any one that was with you in the apartrrent 12 

7 handcuff him? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

No. 

Was he handcuffed before you left that building? 

Yes. 

Where was he handcuffed? 

In the hallway. 

Did you handcuff him behind his back? 

I believe I did. 

Did you put the cuffs on him? 

Yes. 

Were you alone vmen you handcuffed him or were there 

18 others with you? 

19 

20 

A 

Q 

There were others with rre. 

You not only seen the apartrrent on that day but you've 

21 seen pictures of the apartrrent on that day? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes. 

Did you see any indicia of affluence in that apartrrent? 

Could you repeat that question, I'm sorry? 

Did you see any indicia of affluence in that apartrrent? 
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A I VJOUld say no, not in my opinion. 

Q That is because it's the truth, right? 

A Right, it appears to be the truth fran what I saw in 

the apartrrent. 

Q Did you also look for secret containers? 

A I did not look for it. 

Q Is that because you did not execute the search? 

A I left before the search actually got underway. 

Q When you swore to the affidavit, I believe it's still 

in front of you, did you ask pemri.ssion to look at secret 

containers on page five? 

A Counselor, did I ask 'iNho? Are you asking ne if I asked 

the person? 

Q Did you ask the authorizing Judge for pennission to 

search for secret containers? 

A That is what is written on the search warrant on page 

five. 

Q You swore to that is the truth; is that correct? 

A That's right. I don't know if you neant I personally 

rrentioned things to the Judge that day or what. 

Q We're not going there as to 'Who the Judge was but 'When 

you swore to that affidavit you -were s-wearing to the fact that 

one of the things that you -were requesting was the right to look 

at secret containers; is that right? 

MR. BANDLER: Objection, that's a request, it's 
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not a swearing to facts. 

A That 1 s co:rrect . 

MR. BREITBART: I abject to the fo:r:m of that 

4 abjection Wch is an atterrpt tO provide information that IS 

5 totally irrproper, your Honor. 

6 THE CDURT: Well then ask the question correctly 

7 and then he won 1 t have to do that. 

8 

9 Q 

MR. BREITBART: Well touche. 

Now 'What was the basis for knowledge of the information 

10 that went into the affidavit. 

11 A The basis is based on records we 1ve obtained, 

12 interviews. 

13 Q Let 1 s take it one at a time. You said the basis on 

14 records you 1Ve obtained and this is up to and including March 

15 3rd, right? 

16 

17 

18 

19 

A 

Q 

A 

Q 

Up to and including March 2nd. 

March 3rd? 

March 2nd is when we executed the search. 

I apologize, so it 1 s up to and included to March 2nd 

20 when you swore to this, right? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Yes. 

What docurrents did you have access to at that time? 

I had access to scme spreadsheets. 

When you say scme spreadsheets, 'What does that mean? 

Spreadsheets indicating they had records of the 

Sheila Wesley 
Senior Court Reporter 

JA0385



() 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

445 

CROSS/BREITBART/INVESTIGATOR McKENNA 

defendant and his connection with these, using these alleged 

aliases of other people and connecting it back to him. There 

were interviews of victims. There were 

Q Who did you interview? 

A Did phone interviews with Dr. Schiffrran, Jonathan 

Seidel, Stephen Goranson and possibly Robert Cargill. 

Q Did you speak to him? 

A I don't rerrember if I spoke to him. The other three we 

spoke to but I thought we might have spoken to him also. 

Q Well, did you get any infomation fran him? 

A They basically said that they --

Q Objection. Please. Did you get infomation fran 

Robert Cargill? 

A I don't recall Robert Cargill offhand. 

Q Did you get any infomation fran Stephen Goranson? 

A Yes. 

Q Infomation that went into the search warrant 

affidavit? 

A Yes. 

Q Who else did you speak to? 

A Jonathan Seidel. 

Q How long did you speak to each of these people? 

A They were phone interviews, I don't recall, rraybe ten, 

fifteen minutes each. 

Q Each? 
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() 1 A Yes, I rrean I don 1 t know exactly. 

2 Q Who conducted the interviews on the phone? 

3 A I sr:nke and Mr. Bandler spoke. 

4 Q Did Goranson rrention Raphael Golb? 

5 A I don 1 t recall . 

6 MR. BANDLER: Objection, hearsay. 

7 Q Ib you have any notes or rrerrorandums regarding those 

8 interviews? 

9 A I do not. 

10 Q Were any created, sir? 

11 A Not to my knowledge. 

12 Q Did you have discussions with analysts? 

) 13 A Yes. 

14 Q Who did you discuss sarething with? 

15 A Sarah Briglia. 

16 Q And what V\1Cl.S that discussion about? 

17 MR. BANDLER: Objection. 

18 THE CDURT: Sustained. 

19 Q Did you do an irwestigation with regard to nultiple 

20 aliases? 

21 A Yes, I V\1Cl.S part of the investigative team. 

22 Q What were the aliases that you discovered? 

23 A I 1 d have to look at them. 

24 Q You have no present recollection of any of the aliases? 

25 A There is Charles Gadda, there may have been maybe an 
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n 1 Albert Wise, Schiffrran with respect to I.ar.ry Schiffrran --

2 Lawrence Schiffrran. There were several, several aliases. 

) 

\ 
/ 

3 Q 

4 

5 

6 Q 

What is a Wikipedia page? 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

Did you indicate, sir, that you got information with 

7 regard to Wikipedia pages that were helpful to you? 

8 You want to lock at the affidavit, sir? 

9 Please any time you want to refresh your recollection 

10 just say nay I lock and you certainly nay. 

11 If I were locking for this one, I might think it would 

12 be a good idea to look on page 6 (a). 

13 

14 

15 

A 

Q 

Did you find sarething that helps you with regard to -

Well, I see the paragraph about the Wikipedia page. 

Did you indicate in words or substance that Raphael 

16 Golb rrcdified a Wikipedia page? 

17 A Yes, I did. 

18 Q When you swore to that, did you know that anyb::x:jy at 

19 any time has the authority to rrcdify a Wikipedia page? 

20 

21 

A 

Q 

I did not. 

Is there a description of Dr. Schiffrran in that 

22 affidavit? 

23 A 

24 Q 

25 

Physical description of him? 

I don 1 t think that 1 s what I meant. 

THE COURT: Well, we don 1 t know what you meant 
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perhaps he doesn't understand the question, rephrase it. 

Q Forgive rre, sir, do you talk about Dr. Schif:fuan --

withdrawn. 

Whoever drafted the affidavit, did they discuss Dr. 

Schif:fuan and his contribution to conterrporary education? 

Lcok at page seven. 

A Sorry, can you repeat the question, sir? 

Q Did you describe Dr. Schif:fuan and his background who 

he is and what he is? 

A Yes, with my discussions was Mr. Bandler. 

Q Did you ever have any lengthy or any discussions with 

Schif:fuan yourself? 

A Only the phone interview. 

Q Hello and goodbye basically? 

A No, we talked on the phone and we went aver what 

happened and what is alleged to have happened. 

Q Did you ask him anything about the Dead Sea Scrolls? 

A I don't recall. 

Q During the course of your investigation, did you read 

any of the blogs or writings of which Mr. Golb is alleged to 

have taken part of created? 

A I don't recall yes or no. 

Q You don't recall if you read anything? 

A I don't recall. 

Q Did there care a tine when you read sarething that 
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indicated that Dr. Schiffrran was a plagiarist? 

A No. 

Q Do you know what a plagiarist is? 

A Yes. 

Q What is a plagiarist? 

MR. BANDLER: Objection. 

A A plagiarist --

THE COURT: SUstained. Don't answer the question. 

Q Well, did there care a tine vvhere you were asked to 

swear through an affidavit that said Dr. Schiffrran, the 

allegations against him of plagiarism are false? 

And for this one I would look at paragraph 19 on page 

8? 

A Could you repeat the question? 

Q Certainly. 

Did you sign and swear to an affidavit vvhich indicated 

on page 8 paragraph 19 that the allegations of plagiarism 

against Mr. Schiffrran or Dr. Schiffrran or Professor Schiffrran 

are false? 

MR. BANDLER: Objection. 

THE C\JURT: SUstained. 

Q Did you do any reading with regard to Dr. Schiffrran and 

what he wrote? 

MR. BANDLER: Objection. 

THE COURT: SUstained. 
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1 Q Before you swore to this affidavit, did you read any of 

2 Dr. Schiffrran 1 s work? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q 

Q 

Q 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

I:b you kna.v anything about Dr. Schiffrran 1 s work? 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

I:b you kna.v who No:r:nan Golb is? 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

Did you read and canpare the work of No:r:nan Golb to 

12 what Schiffrran had done ten years later? 

13 

14 

15 Q 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

Did there care a tirre when you learned that Dr. 

16 Schiffrran actually did plagiarized No:r:nan Golb? 

17 MR. BANDLER: Objection. 

18 THE CDURT: Sustained. 

19 Q Did you read any of the blogs that were contained in 

20 this allegation? 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

21 

22 

23 Q Did you indicate under oath when you swore to this that 

24 there are exarrples of plagiarism when you wrote the paragraph 23 

25 on page nine? 
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l'llR. BANDLER: Objection. 

THE CDURT: Sustained. 

451 

3 l'llR. BREI'IBART: Is this with regard to fonn or 

4 substance, your Honor? I want to get it right so that I can 

5 get an answer. 

6 

7 

8 

9 

THE COURT: Substance. 

MR. BREI'IBART: Substance? 

THE CDURT: Yes, sir. 

l\1R. BREITBART: So you don't think it's 

10 appropriate to ask these questions? 

11 THE COURT: That's why I sustained the objection 

12 because I think there is a substantive issue. 

13 Q Did you read any of the naterials that you swore was 

14 correct in the affidavit? 

15 

16 

17 Q 

l'I1R. BANDLER: Objection. 

THE COURT: Sustained. 

Well haw did you swear to this affidavit as being 

18 correct if you didn't read anything in it? 

19 

20 

21 Q 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

Well, did you write or did you affirm that you have 

22 viewed the above blcg in reference to a particular blcg? 

23 

24 

25 Q 

l'llR. BANDLER: Objection. 

'IHE CDURT: Sustained. 

Did you note that there were negative blcgs with regard 
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() 1 to Schiffrran? 

I ) 

2 

3 

4 

5 

6 

7 

Q 

A 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

LD you knew what a blog is? 

MR. BANDLER: Objection. 

THE COURT: You nay answer the question. 

A blog is sa:rebc:rly might send sarething out infomtion 

8 on it and they might carrrent on that infomtion. 

9 

10 

Q 

A 

It's like an article on the internet? 

It might be an article on the internet and you might 

11 have people carrrenting on that article. 

12 

13 

14 

15 

Q 

Q 

Did Schiffrran crnplain about sare blogs to you? 

MR.. BANDLER: Objection. 

THE COURT: Sustained. 

Did there care a tirre when you indicated in the article 

16 that Nomn Golb had been intensively critical of Schiffrran? 

17 MR. BANDLER: Objection. 

18 

19 

THE COURT: Sustained. 

MR. BREI'IBART: JVJay I have an offer with regard to 

20 that one, Judge? 

21 THE COURT: Counsel, what he wrote in his 

22 affidavit is contained --

23 MR.. BREI'IBART: I 'm not accusing him of writing 

24 arJ}thing, I apologize. 

25 THE COURT: What is contained in the affidavit is 

Sheila wesley 
Senior Court Reporter 

JA0393



\ 

453 

CROSS/BREITBART/INVESTIGATOR McKENNA 

1 and out of court statement and for purpose of this trial is 

2 hearsay. 

3 If you actually have a question where you're 

4 trying to elicit inforrration then do so but you're not 

5 asking questions like that, you're asking what you write in 

6 this affidavit which is hearsay. '!bank you. 

7 MR.. BREITBART: At no tirre did I accuse him of 

8 writing anything he didn't. 

9 THE COURT: Okay, Mr. Breitbart, but the point of 

10 the rratter is you keep asking him what's in the affidavit, 

11 whether he wrote it or he irragined it or devolve --

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

Q 

Q 

Q 

Well, did you irragine what's in the affidavit? 

MR.. BANDLER: Objection. 

THE COURT: Mr. Breitbart, cut it out. 

Did you read anything about which you swore? 

MR.. BANDLER: Objection. 

THE COURT: Sustained. 

De you k:r:ioJv what parody is? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

After reading anything, sir, either in the 

22 investigation or in the affidavit in support of the warrant, did 

23 you rrake a determination that larry Schiffrran didn't write what 

24 he vvas accused of writing? 

25 MR. BANDLER: Objection. 
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THE CDURT: Sustained. 

Did you read anything that rrade you laugh? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

454 

5 Q Did larry Schiffrran, is larry Schiffrran reputed to have 

6 confessed to his on plagiarism? 

7 MR. BANDLER: Objection. 

8 

9 Q 

THE COURT: Sustained. 

Do you on page 7 paragraph 16, sir, swear that 

10 publication of the scrolls was delayed? 

11 

12 

13 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Sir, please stop asking him vroat is contained in 

14 the affidavit. I don't know hCMT to TIBk:e it any clearer than 

15 that. 

16 Furthenrore, he is not here as an expert on the 

17 Dead Sea Scrolls or their history. 

18 MR. BREITBART: Judge, he is here as a fact 

19 witness to testify that vroat he swore to was true. 

20 THE COURT: No, that's not correct. 

21 MR. BANDLER: Objection. 

22 

23 

24 

25 

Q 

Q 

Did you know anything about the monapol y? 

MR. BANDLER: Objection. 

And I 'm not asking you about the board game. 

MR. BANDLER: Objection. 
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THE COURT: Sustained. 

455 

1 

2 Q Well, that's not a question. I am referring to the 

3 affidavit, Judge? 

4 

5 Q 

6 Scrolls? 

THE CDURT: Yes, I understand that. 

Did you do a background investigation on the Dead Sea 

7 MR. BANDLER: Objection. 

8 

9 

10 

11 

Q 

THE COURT: Sustained. 

Didn't you indicate, sir -

MR. BANDLER: Objection. 

THE COURT: I don't know what the question is so I 

12 don't know how to rule. 

13 Q Didn't you indicate that you did sare reading on the 

14 Dead Sea Scrolls? 

15 

16 

17 Q 

MR.. BANDLER: Objection. 

THE CDURT: Sustained. 

HaN 1T\3I1y scholars have you read with regard to the Dead 

18 Sea Scrolls? 

19 MR. BANDLER: Objection. 

20 

21 Q 

THE CDURT: Sustained. 

Did you indicate in the affidavit that the majority of 

22 scholars took one particular position? 

23 MR. BANDLER: Objection. 

24 

25 Q 

THE CDURT: Sustained. 

You swore to whatever l'llr. Bandler put into the 
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() 1 affidavit; is that right? 

) 

2 

3 

4 Q 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Did you take any objection or did you find any fault 

5 with regard to what the district attomey gave you to sign and 

6 swear to? 

7 

8 

9 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

MR. BREI'IBART: I understand why he's making the 

10 objections, Judge. I don't understand why they're being 

11 acquiesced. 

12 

13 

MR. BANDLER: Objection. 

MR. BREI'IBART: May I just have a m::rrent? 

14 There's a lot more questions I'd like to ask, 

15 Judge, but I'm not going to ask them. 

16 THE COURT: Mr. Bandler. 

17 MR.. BANDLER: Thank you. 

18 REDIRECT EXAMINATION 

19 BY MR.. BANDLER: 

20 

21 

22 

Q 

Q 

As a rratter of 

MR. BREI'IBART: Objection. 

As a rratter of procedure, is a person charged when a 

23 criminal carplaint is filed? 

24 

25 

A 

Q 

I'm sorry? 

Isn't a person charged --
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1 MR. BREI'IBART: Objection to the form of this 

2 question, your Honor. 

3 Q Isn 1 t a person charged When a c01plaint is formed? 

4 MR. BREI'IBART: He knows the differences between 

5 an arrest and not an arrest. 

6 THE CDURT: The charges is brought in the criminal 

7 c01plaint Which is usually, usually after the arrest unless 

8 there is an indictrrent voted before the person is arrested 

9 Which I gather fran the evidence is not the case here but 

10 the jurors 1 recollection of the evidence will control. 

11 can we nove on, [VJr. Bandler? 

12 

13 

14 

15 

16 

17 

18 

Q I want to talk a little bit about your reports and 

clarify one thing, you said sarething that you don 1 t record 

ever:yt:hing that happened, correct? 

A Correct. 

Q But if you record it, you save it, correct? 

A Correct. 

Q And you 1 ve seen the Rosario list that has been turned 

19 over to defense counsel? 

20 MR. BREI'IBART: Objection. OUtside the scope of 

21 the cross-examination. 

22 

23 

24 

A 

Q 

THE CDURT: You nay answer the question. 

Yes. 

So all your reports and recordings and writings have 

25 been preserved and turned aver, correct? 
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That' s correct. 

MR. BREITBART: Objection. JVbve to strike. 

THE COURT: Overruled. 

458 

Mr. Breitbart asked you about your Irwestigation Bureau 

5 Opening Report, about your assignrrent such as conducting 

6 background checks, locating witnesses, assisting with 

7 interviews, surveillance, swearing to affidavits, executing 

8 search warrants, arresting targets if warranted. Is that pretty 

9 much --

10 MR. BREITBART: Judge, abjection. I haven't had 

11 an opportunity to explore any of those things and I think 

12 it's improper redirect. 

13 THE COURT: I think you were asking him about all 

14 of those things. 

15 MR. BREITBART: None of v.[rich you allowed him to 

16 answer. 

17 

18 

19 

20 

Q 

A 

Q 

THE COURT: You may proceed. 

Is that pretty much what an irwestigator does? 

Yes. 

Mr. Brei tbart asked you a lot of questions about your 

21 search warrant affidavit, the affidavit of March 2, 2009 that 

22 was a very lengthy and detailed affidavit, correct? 

23 

24 

25 

A 

Q 

A 

That' s correct. 

Have you rramrized it word for word? 

No. 
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1 Q While you were reviewing the affidavit, all this 

2 affidavit is not based upon your personal knowledge, is it? 

3 

4 

5 

A 

Q 

Correct. 

You relied on other people 

JVJR. BREITBART: Objection to the form of that 

6 question, your Honor, and I rrove to strike the response. 

7 THE CDURT: Sustained. 

8 Q Mr. Breitbart asked you about sare specific 

9 authorization requests that were made, for example, to search 

10 closed or locked containers and hidden canpartnents, is that 

11 because you needed the court's authorization to do certain types 

12 of searches? 

13 JVJR. BREITBARI': Objection, it calls for a legal 

14 answer. 

15 THE CDURT: Well, as a legal ruling indeed you do 

16 need the court's authorization so could we rrove on, please. 

17 Q Your affidavit talks al::x:lut your basis of knowledge. In 

18 fact, paragraph 11 --

19 JVIR. BREITBARI': He' s reading fran sarething that 

20 is not in evidence, your Honor. Objection. You didn't 

21 allow it in. 

22 THE COURT: I'm sorry, I don't know what paragraph 

23 11 says, Mr. Bandler. 

24 JVJR. BANDLER: It starts with his basis for 

25 knowledge and where he's getting it from. 
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THE CDURT: Okay, you can proceed. 

460 

Q So, in fact, in paragraph 11, you indicate that you're 

relying on other sources besides your personal knowledge, 

correct? 

MR. BREITBART: Objection, your Honor. They both 

said that this is not his affidavit, he just swore to it. 

So I object to the form of that question. 

THE CDURT: Overruled. 

Q So I think we're at paragraph 11. 

A Yes. 

Q Now you've reviewed all this affidavit before you swore 

to it, correct? 

A Yes. 

Q And you rray not have a hundred percent rrerrorization of 

it because prior to signing it, you verify that each item was 

correct, yes? 

A Yes. 

Q And if you needed to talk to sareone to be info:med by, 

you did that, correct? 

A Yes. 

Q And getting back to paragraph 11, it says your basis 

for knowledge includes records, discussions with analysts who 

reviewed the records and interviews with witnesses, correct? 

A Correct. 

Q So you're not professing to have firsthand knowledge of 
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the things in this affidavit, are you? 

MR. BREI'IBART: Object to the fonn of that 

question. 

THE COURT: I think the \A.Drds speaks for 

themselves, sir. 

Q Paragraph 13, you noted that Raphael Golb had rrcdified 

Wikipedia pages, that wasn 1 t to accuse him of doing sarething 

wrong, was it, just that your basis for knowledge this is 

sarething the court should k:rJoAT about it, correct? 

A Correct. 

Q And you also indicated that sare of the background on 

the Dead Sea Scrolls was provided by Dr. lawrence Schiffuan, a 

victim in this case, you indicated that, right? 

A Yes. 

Q So you weren 1 t pretending to J:::e a Dead Sea Scrolls 

scholar, you were infonred by sareone else, correct? 

A Correct. 

Q And Mr. Breitbart, asked you about paragraph 19 which 

the last sentence INhere it says "the allegations of plagiarism 

are false, " isn 1 t it a fact that paragraph 19 J:::egins with the 

fact that Dr. Schiffuan informs you, so that paragraph is frcm 

Dr. Schiffuan 1s \A.Drds, not yours, correct? 

A Correct. 

MR. BREI'IBART: Objection, your Honor, ycu didn 1 t 

allow rre to ask that question. You sustained every 
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abjection. 

THE COURT: You rray answer the question. 

A That's correct. 

Q So it wasn't that you conducted an investigation into 

whether the plagiarism allegations were true or false, you were 

reporting what Dr. Schiffman had infonn you of? 

A That's correct. 

Q So in this affidavit any tirre it says that you are 

infonned by saneone it is because you were personally infonned 

by that person, correct? 

A Correct. 

Q Even if you don't have a hundred percent recall and 

rrerrorization of this 26 page docurrent; is that correct? 

A That's correct. 

MR. BANDLER: No further questions. 

MR. BREITBART: I just like to explore one or two, 

if I rray. 

RECROSS-~TION 

BY MR. BREITBART: 

Q Would you turn to page 8, paragraph 19, sir? 

A Yes. 

Q Mr. Bandler just asked you a couple of questions about 

the allegations of plagiarism being false, do you recall that? 

A Yes. 

Q Is there any indication in that paragraph or sentence 
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/_,) 1 that this is What Schif:Emm said or is the affiant of the 

\ 

2 affidavit saying that the allegations of plagiarism are false? 

3 A It just says that the allegations of plagiarism are 

4 false. 

5 Q It doesn't say that you asked Schif:Emm and he told you 

6 it was a lie? 

7 A It says Dr. Schif:Emm informs ITE that a person 

8 irrpersonated him via e-rrail and then it goes dCJINIJ. to the end and 

9 then the last sentence goes to the allegations of plagiarism are 

10 false. 

11 Q NO\!J, did you do anything to check out whether or not 

12 the allegations of plagiarism were false? 

13 A No. 

14 

15 questions. 

16 

17 

18 

MR. BREI'IBART: Thank you. I have no other 

TI:IE CDURT: May I excuse the witness? 

MR. BANDLER: Yes, your Honor. 

TI:IE CDURT: Thank you, sir. And jurors, you too 

19 are excused and I' ll see you tarorrO\tJ' nnrning at ten 

20 o'clock. Four o'clock close tarorrO\!J. Have a good evening. 

21 Don't discuss the case. 

22 (Witness excused.) 

23 (Jury exit. ) 

24 MR. BREI'IBART: May I get back the exhibits, your 

25 Honor, that we rrarked but did not go into evidence? 
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A 1 THE CDURT: Perhaps you can explain now that the 

2 jurors are gone v.ihat the relevance is of that, I forget v.ihat 

3 is called, I think it's D-l the Investigative Opening 

4 document. 

5 MR. BREI'IBART: The significance of it, Judge, it 

6 was my intent through this witness to show that this 

7 investigation was a non investigation. JVIy purpose was 

8 THE CDURT: Because it targeted Mr. Golb and 

9 ncbcdy else? 

1 
10 MR. BREI'IBART: Yes, for one. But that 

Dr. Schiffman took ~ the district attorney's office, made 11 

12 allegations and that the DA ran with them and I was trying 

) 13 in my own way to achieve that. Which I thought I did. 

14 THE COURT: Well, the jw:y certainly knaNs that he 

15 was quickly arrived at and that there were no other suspects 

16 so I'm not exactly sure. 

17 You know I never really quite know if you walk 

18 into a nurder scene and there is a person standing there 

19 with a SllDking gun and blood all ~ him testify and he 

20 says I did it you never investigate anybc:rly else. The issue 

21 at trial is whether the evidence proves that he did it 

22 beyond a reasonable doubt not whether anybcdy else was 

23 investigated so I don't really quite understand all of that. 

24 MR. BREI'IBART: Well, let rre explain it to you, 

25 Judge, every case doesn't have the district attorney- of New 
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1 York COLll1ty being a recipient of funds fran the Skirball 

2 Institute Which is where Mr. Schiffwan also gets his TIDn.ey, 

3 so --

4 THE COURT: I'm sorry I didn't hear any evidence 

5 that the district attorney gets any TIDn.ey fran the Skirball. 

6 MR. BREITBART: He runs the Jewish Museum and as a 

7 result of --

8 THE COURT: Mr. JVbrgenthau is not district 

9 attorney any nore. 

10 MR. BREITBART: That's right. At the inception of 

11 this case he was. 

12 

l3 

THE COURT: Or because Mr. JVbrgenthau wanted to 

get Raphael Golb so he could get noney fran the Skirball 

14 institute. 

15 MR. BREITBART: No, because Mr. Schiffwan was 

16 funded by the sarre people that he was fW1ded by he wanted to 

17 do a favor. 

18 THE COURT: That's very interesting but I haven't 

19 heard any evidence in that regard. 

20 Mr. Bandler, vis-a-vis the charge, I'm really not 

21 getting the scherre to defraud so I'm not sure v.ihether you 

22 can help rre out with that but I just don't get the scherre to 

23 defraud. There are two different theories of scherre to 

24 defraud, I don't get either one. 

25 MR. BANDLER: For the scherre to defraud we're 
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talking COLmt 17 

THE CDURT: Right. 

MR. BANDLER: As oppose to Count 2 so the scherre 

4 to efra'Liris to-lilllliencetfie JeWlsfii"miSeumresecl.-oo-ffii-s 

5 internet campaign and the false accusations against Dr. 

6 Schiffuan to influence the Jewish Museum to drop Dr. 

7 schiffuan and add Dr. Golb. 

8 THE CDURT: I'm still not sure I get it but I'll 

9 take another look. 

10 with regard to your request to charge 

11 MR. KIJBY: I'm sorry, Judge, before we do that can 

12 I just ask for a clarification of the last discussion. 

13 Because When Mr. Bandler opened I thought that he 

14 articulated two sort of objects of the scherre to defraud or 

15 harm or benefit. The first was the attempt to get Dr. 

16 schiffuan to be dropped fran the speech and I do understand 

17 that although I have ccmrents to rrake alxJut that at the 

18 appropriate time. 

19 The second one was to generate an inquiry based on 

20 false premises. Is it my understanding that Mr. Bandler is 

21 not relying on that any longer or that's going to cane as 

22 part of sane other cOLmt7 

23 MR. BANDLER: There's two COLmts that charge 

24 Identity Theft in the Second Degree, each has their 0IVl1 

25 object crime. 
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Count 1 vihich I just addressed, the object crirre 

is an attempt to commit the felony of Scheme to Defraud in 

the First Degree. 
------------

The second count has the object crirre attempt to 

commit the felony of falsifying business records in the 

first degree and that pertains to New York Uhiversity. 

THE COURT: Scheme to Defraud is Vihat section so 

it's your position that Schetre to Defraud subdivision (b) 

does not require the obtaining of actual property? 

MR. BANDLER: I don't know if that's necessarily 

the position but I do know that the object crirre does not 

have to be a ccnpleted schetre to defraud. It can 2be and 

attempted schetre to defraud. 

THE COURT: I guess I'm just having you know 

assuming this is referring to the Jewish Museum and I don't 

know how we get rrore than one person because we got sort of 

corporation and all the people who work for the corporation 

so I'm not exactly sure about that but the language is odd. 

I'm not rejecting it necessarily although I don't think 

there is any intexpretation engages in a schetre constituting 

a systematic ongoing course of conduct with an intent to 

defraud rrore than one person. In order to have this fit, 

you would have to stop there because then there is a second 

or to obtain property fran rrore than one person and then 

there is the and so for your position that and so obtains 
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1 property with a value in excess of $1,000 fran one or rrore 

2 such persons wouldn't apply to the first clause of the 

3 sentence. 

4 I rrean it dOesn'E11BKesense-to nE--tiSillterpret 

5 the sentence that way although that is not a gocrl rule of 

6 statutory interpretation all the time. 

7 Anyway take a look at it because I'm having 

8 difficulty. I think that scheme to defraud requires I 

9 think, requires the obtaining of property. 

10 l'vlR. BANDLER: And even if that's the case as 

11 charged, it's not necessary that the defendant have obtained 

12 property as long as his intent was to camtit that. 

13 THE CDURT: Okay but then it's obtained property 

14 in value in excess of a thousand dollars and vvhere would he 

15 get that. Think about it. Sleep on it. 

16 l'vlR. KDBY: And then you were going to 

17 THE CDURT: And I was going to say that you don't 

18 cite any authorities for your request to charge and I don't 

19 think they're consistent with anything I'm aware of so I 

20 would lave your authorities, if any. 

21 l'vlR. KI.JBY: Sure. I '11 be happy to rrcdify and 

22 return it. 

23 Just so I'm clear once again the second object 

24 that Mr. Bandler articulated before the jury which was to 

25 generate an inquiry based on false premises, that is the 
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ultinate abject of Count 2. 1 

2 MR. BANDLER: Yes, the atterrpt to falsify the 

3 business records of NYU. 
t----------:--+----------cc=-------.. 

4 MR. KIJBY :'Cfu:ve-6i'iela:st-issl.le-\.jith-respecE--Eo-

) 

, 

5 instructions, it seems to be -- it seems to rre to be 

6 JVlr. Bandler's theory that the abject crirre of 190.78 

7 Identity Theft in the Third Degree can be criminal 

8 impersonation and I say it seems to rre because it's not 

9 entirely clear but if I can get some clarification, if 

10 that's JVlr. Bandler' s r:osition7 

11 

12 

13 

14 

THE CDURT: I believe that's what he said. 

MR. BANDLER: Yes, all of the A misderreanors 

charged including the one you rrentioned. 

MR. KIJBY: Okay. I will subnit something in 

15 writing explaining vvhy I don't think that that can be, 

16 that's the one misderreanor that I don't think can be an 

17 abject crirre under that subsection. 'Thank you. 

18 

19 

20 

21 

22 

23 

24 

THE CDURT: I look forvvard to it. 

('Ihe trial vvas adj CJl.ll11ed until Septerrber 21, 

2010 at 10:00 a.m.) 

\.) 25 
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COURT CLERK: case on trial. Raphael Golb. All 

parties are present. The jillY is not present. 

THE COURT: Mr. Breitbart. 

MR. BREITBART: Your Honor, predicated uron the 

testirrony and the cross-examination of Mr. McKerma, we have 

an application firstly for a mistrial and secondly to move 

to reopen the application to controvert the search warrant 

predicated upon his testirrony yesterday that he did not see 

or do any of the things that are outlined in the affidavit 
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1 to support the search warrant . Apparently fraud was 

2 perpetrated upon, your Honor, sub:nitting you an affidavit in 

3 the first person by Mr. McKenna that he was in fact the 

4 afhant that he diasee allinfS-alr of-tlie-fl:1.ings-tna1:Wer'e-----

5 included in the affidavit and yesterday he indicated under 

6 oath that he didn't do any of them. 

7 For those reasons we v.ould rrnve to controvert the 

8 search warrant or renew the application to controvert the 

9 search warrant or for a mistrial. 

10 fv1R. BANDLER: Well, first of all, under direct by 

11 Mr. Breitbart aside fran his dozens of objectionable 

12 questions, I think his questions were confusing and the 

13 answers to those questions were taken out of context and I 

14 think on redirect we clarify that Investigator McKenna for 

15 everything he swore to, he verified that it was true, he 

16 personally talked to each person that the affidavit said he 

17 talked to and that he wasn' t personally swearing to the 

18 truth of certain things as Mr. Breitbart was irrplying. 

19 It was a highly misleading cross-examination by 

20 Mr. Breitbart, he tried to get Investigator McKenna to admit 

21 that Investigator McKenna personally was swearing to the 

22 truth of facts about the Dead Sea Scrolls and on redirect I 

23 think we clarified vvhat was going on there. 

24 The search warrant its on his face, its already 

25 been litigated by your Honor, he litigated the face of the 

Sheila Wesley 
Senior Court Reporter 

JA0413



472 

1 search warrant despite Mr. Breitbart' s irrproper atterrpt to 

2 litigate it in front of the jury, I think Irwestigator 

3 McKenna's testimony was clear. 

4 THE COURT::tt's nOt ClearWhatlhegroi..Jri:1S ·fof· 

5 the mistrial. 

6 [VJR.. BREITBART: The initial application is with 

7 regard to the search warrant, we learned during the trial 

8 yesterday and the cross-examination of Mr. McKenna which by 

9 the way was an affidavit that was in the first person Where 

10 the first few lines of it indicate that this is the 

11 affidavit of Patrick McKenna not that it was signed and he 

12 was affirming 1Nhat other people had in fact told him. 

j 13 These were, if you read it carefully, allegations 

14 by Mr. McKenna as to 1Nhat he had seen, 1Nhat he had done, and 

15 1Nhat he felt with regard to 1Nhat he was saying so basically 

16 the application is for the search warrant and secondly as a 

17 result of that if your Honor grant that application we don't 

18 think that any of the evidence that is being referred to 

19 here was legally obtained. 

20 THE COURT: I see. And paragraph 11, the one that 

21 indicates infonmtion and belief, that means nothing? 

22 [VJR.. BREITBART: I'm sorry, you're asking a 

23 specific question? 

24 THE COURT: You're the one vm.o said he perjured 

25 himself in the affidavit because he said he knew all of 
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these things of his own krloNledge. 

MR. BREITBART: I just want to check paragraph 11. 

MR. BANDLER: What Mr. Breitbart just said is 

4 misleadIri.g and misstating what's in the affidavit just like 

5 he was misstating it in front of the jury to try to put sare 

6 kind of bug in the jury's mind but Investigator McKerma 

7 in£omation is sourced including as your Honor indicated 

8 paragraph 11 and then, for example, paragraph 19 vvhich 

9 Mr. Breitbart chose to bring out in such detail in front of 

10 the jury. Paragraph 19 starts with Dr. Schiffrran informs rre 

11 and then it goes on for, it's about twelve lines and at the 

12 end of that sarre paragraph it says the allegations of 

13 plagiarism are false. And I guess Mr. Breitbart' s position 

14 would be that in this affidavit within every single sentence 

15 it needs to be proceeded by "Who he's being infonred by. 

16 That's not the standard for search warrants. It's clear "Who 

17 Investigator McKerma was sourcing, it's clear investigator 

18 McKerma was not pretending to be a Lead Sea Scrolls scholar, 

19 he wasn't pretending to have investigated these plagiarism 

20 allegations and he wasn't pretending to krloN all of these 

21 things on firsthand krloNledge. He's an investigator and he 

22 does an affidavit, that's haN he does it. He inte:r:views 

23 people and report what they say. 

24 THE CDURI' : Actually . Technically the CPLR 

25 requires that When you do an affidavit on infomation and 
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1 belief that the source of the information for each 

2 allegation should be recited. I am pa.infully aware that 

3 people overlook that requirerrent through uselessness of 

4 speech or whatever. There you go. I don't think the issue 

5 were to the issues of plagiarism being true or false had 

6 anything to do with the granting of the application for the 

7 warrant. 

8 

9 

!VIR. BANDLER: I agree. 

THE COURT: So let's get the jurors, please. The 

10 rrotion is denied. 

11 (Jury entering.) 

12 

13 

14 

15 

16 

17 

18 

seated. 

COURT ClERK: Jurors have entered and are being 

THE COURT: Gcx:rl rrorning. 

Mr. Bandler. 

!VIR. BANDLER: The People candida Gillson. 

(Witness entering.) 

COURT ClERK: JVIa'am, do you sincerely and solemnly 

19 swear or affirm that the testirrony you are al:xJut to give 

20 this court will be the truth the vvhole truth, and nothing 

21 but the truth do you so swear or affirm. 

22 CAN DID A G I B SON, 

23 having been called as a witness on behalf of the People, 

24 testified as follows: 

25 THE WITNESS: Yes. 
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Q Is there any limit to the nurriber of e-rrail addresses 

that one can sign up for through Earthlink? 

A I think there is a limit, yes. 

Q Lb you have an idea of what that is? 

A I do not. 

Q The very first dOC\.lITeI1t that Mr. Bandler put up on the 

screen which is fran People's exhiliit 5, I'd like to show you 

that and ask you a question or two about it. 

(Displayed. ) 

Q I want to draw your attention to, Please note that 

Earthlink does not verify the accuracy provided by the 

subscriber. Lb you see that? 

A Yes. 

Q What does that rrean? 

A It rreans When a subscriber opens an account and give us 

an address, we don't verify that that is actually their address. 

We don't verify that that's their phone nurriber. 

Q Is it fair to say that people can choose any e-rrail 

address that they want or am I saying it correctly? 

A As long as it's not taken by another subscriber. 

Q So Raphael dot G was not already taken and sarel:xx1y 

signed up for Raphael dot G? 

A Correct. 

Q And if it had been taken and sareone wanted Raphael dot 

G they would get Raphael 1 dot G? 
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Right. 

And you do have subscribers with numbers after their 

3 name, correct? 

4 

5 

A 

Q 

Correct. 

And that frequently, not always, but frequently that 

6 indicates that there are other people Who have that name? 

7 

8 

A 

Q 

Correct. 

So if I'm Sara dot Palin 125, sarebc:xJy might think that 

9 there is a Sara dot Palin plus another, 124, Sara dot Palin and 

10 I'm Sara dot Palin 125? 

11 

12 

13 Q 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

ill you do anything at all to nake sure that the person 

14 opening the e-mail address is not using the name of another real 

15 person? 

16 A Not that I'm aware of. 

17 MR. KUBY: I think I have no further questions. 

18 Q And lastly, anybcx:l:y can do that any time they want as 

19 long as they pay the fee, right, if the name is not taken? 

20 

21 

22 

A 

Q 

A 

You mean sign up for an e-mail account? 

Yes, under any name they wish unless it's not taken? 

Yes, unless it's one of those high profile names you 

23 talked about. 

24 MR. KUBY: Thank you. 

i \_ ) 25 REDIRECT EXAMINA.TION 
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CROSS/MR. KlJBy/mLIN BCGART 

THE COURT: I understand but if he has to read the 

docurrent that you've just offered into evidence, there is no 

point in asking him to do that. It's in evidence. 

Q When sarel:xrly signs up for Blcgger, do you verify their 

age? 

A I don't know. 

Q ill you verify their narre? 

A I don't believe so, no. 

Q Well, when Mr. Bandler asked you, I believe, do you do 

any verification - - he asked you the question do you verify the 

info:r:mation that you' re given and you answered no i is that 

correct? 

A Correct. 

Q So the answer is still no? 

A Correct. 

Q And in the terms of service, is it fair to say that the 

user is told that the user is responsible for the content of 

their blog? 

MR. BANDLER.: Objection. 

MR. KlJBY: Judge, it's a foundational question to 

ask. 

THE COURT: I 'm sorry, you're asking him to read 

fran this docurrent? 

question. 

MR. KUBY: No, I'm not. I'm asking him a 
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1 Q Are users told that they are responsible for the 

2 content of their blogs? 

3 

4 

5 

6 

7 

8 

9 

Q 

Q 

MR. BANDLER.: Obj ection. 
----

THE COURT: Sustained. 

Lb you police the content -

MR. BANDLER.: Objection. 

of the blog? 

MR. BANDLER.: Obj ection. 

THE COURT: I don't knOvV if this witness 1S 

10 qualified to answer that question. 

11 MR. KIJBY: I don't knOvV that he is either but it 

12 sowrled like he was fran the direct examination so let TIE 

13 ask him the question. 

14 Q Not you personally police the content, do Gocgle police 

15 the content of the blog? 

16 A I'm not sure exactly what you TTEan by police. We do 

17 have a team Who review abuse flags and things of that nature 

18 when blogs are reported for abuse. I don't work on that team 

19 nor do I have any expertise in that. 

20 Q Is it fair to say that by its very nature blCffi"er dot 

21 cern and blog spot nay carry offensive, ha:r:mful, inaccurate or 

22 otherwise inappropriate naterial? 

23 

24 

25 

MR. BANDLER: Obj ection. 

THE COURT: Sustained. 

MR. KIJBY: Form or content, Judge? 
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J'v1r. Bandler nade inquiry about the bl099er service 

on direct and I'm asking him same questions. 

THE COURT: I don't see What relevance this has. 

let: is jusfagree that it can and ITOVe on. 

Q Is it fair to say that using the bl09ger service either 

Blog Spot or Bl09ger dot can, the creator of a blog is given 

alrrost carplete freed.an by Gocg"le to say Whatever they wish to 

say on their blog? 

MR. BANDLER: Objection. 

THE mURT: Sustained. 

Q Is it fair to say that Gocg"le has an institutional 

philosophy that info:mation is good --

MR. BANDLER: Objection. 

THE mURT: Sustained. 

Q Is it fair to say that Gocg"le has an institutional 

philosophy encouraging debate on the internet? 

MR. BANDLER: Objection. 

THE mURT: I really do not care about Gocg"le' s 

institutional philosophy for the purpose of this case. 

Q LoeS Gocg"le have a policy with respect to Blog Spot or 

Bl099er that people generally should be free to say Whatever 

they wish to say? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Q You do warn people that posting nay be mislabeled, do 
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MR. BANDLER: Obj ection. 

THE COURT: Sustained. 

580 

4 Q. You don't do anything to verify the authenticity of the 

5 identity of the people who are signing up for your service, 

6 correct? 

7 

8 

9 A 

MR. BANDLER: Objection, asked and answered. 

THE COURT: You ooy answer the question. 

No, we do not verify all the accounts that are created 

10 for our free services. 

11 Q You do waTIl people who are using the service that 

12 pcsting might be deceptive, correct? 

13 

14 

15 Q 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

You waTIl people who use the service, do you not, that 

16 the user needs to beware of the content? 

17 

18 

19 

20 

21 

Q 

Q 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

You take pains, do you not -

MR. BANDLER: Go ahead. 

You take pains, do you not, to inform people that 

22 Goo:3le does not endorse, support, represent, or guarantee the 

23 truthfulness, accuracy, or reliability of any of the 

24 communications? 

25 MR. BANDLER: Objection. 
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THE CDURT: Sustained. 

581 

2 Gocgle doesn't TTBke the rules that applies to this 

3 case. 

4 

5 

MR. KIJBY: I'm not sug:resting that they do, Judge. 

THE CDURT: So vvhat Gcggle says about the rules is 

6 not relevant. The court will instruct the jury on the law. 

7 Please rrove on and that's the third tiJre I've asked you to 

8 do that so let's do it this tiJre. 

9 

10 

MR. KIJBY: Note my objection. 

THE CDURT: Sure. 

11 MR. KIJBY: And I would like to TTBke an offer of 

12 proof and an offer of relevance and I'd like to do it before 

13 the witness goes back to california. 

14 

15 

THE CDURT: So in ten words or less, relevance. 

MR. KIJBY: The fact that Gocgle has a policy of 

16 encouraging everyone to post anything they wish and that 

17 Gocgle in no way attempts to verify any of the infonration 

18 posted and the fact that Gocgle tells everyone who uses the 

19 service to beware, caveat, don't take the stuff seriously 

20 because anybcdy can do it and anybcdy does do it and we 

21 don't rother to check, is relevant for the purpose of number 

22 one as to the ag:rravated harasSJrent counts dealing with the 

23 issue of 

24 

25 

THE CDURT: Okay, you're over ten words, sir. 

Okay, here is the story, I will tell you, people 
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1 can say anything and it could be false. There you go. 

2 Whether in person, over the telephone, by internet, 

3 Facebcx:lk, et cetera. NOtJ'rrove on. 
------- --- - -- ------ ----

4 lVIR. KLlBY: I will nove on but I don't believe that 

5 instruction as ITi.lch as it's appreciated and self-evident 

6 addresses the issues. 

7 Q Let's talk a little bit about your gmail service, shall 

8 we. 

9 Let Ire shOtJ' you what I have mrrked as E-2 for 

10 identification. 

11 Do you recognize that? 

12 A Yes, this is a gmail accOilllt creation page. 

13 lVIR. KLlBY: I would offer this into evidence, 

14 Judge. 

15 lVIR. BANDLER: Just one question for the witness. 

16 VOIR DIRE EXAJ.VJINATION 

17 BY lVIR. BANDLER: 

18 Q Is this the entire gmail accOilllt creation page, do you 

19 knOtJ', is this one step in the process? 

20 A I'm not sure. It looks like it's ITDst of the accOilllt 

21 I creation process, if not all. 

22 lVIR. BANDLER: I don't think this is the right 

23 witness for this exhibit. I'll stipulate to it caning in 

24 but I don't think this is the right witness for this 

25 exhibit. 
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1 MR.. KUBY: So that rreans it's in evidence since he 

2 said he'll stipulate. 

3 THE CDURT: I gather. As part of the grrail 

4 application page. 

5 CROSS-EXAMINATION CONr'D 

6 BY MR.. KUBY: 

7 Q When you testified on direct examination about how 

8 someone creates a grrail account, is it fair to say that this is 

9 the form that they see on their cc:nputer screen when they open 

10 up such an account? 

11 

12 

13 

14 

MR.. BANDLER: Objection. 

THE CDURT: I.b you know the answer to that 

question, sir? 

THE WTINFSS: I believe that this would be when 

15 you create a new grrail account, this could be one of the 

16 ways that it would appear that you would create the account. 

17 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

Well, you recognize it, right? 

Yes. 

You've seen it before? 

Yes. 

And there is a request when it says first name, is 

22 there any requirerrent that it actually be the first name of the 

23 person Who is using it? 

24 

25 

A 

Q 

N::l. 

It says last name, is there any reguirerrent that it 
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CROSS/MR. KUBY/COLlliT BCGART 

actually be the last narre of the person using it? 

A No. 

Q Is there any verification of the first narre or last 

narre provided? 

A No. 

Q Ibes that not rrake it rem3Tkably easy for anytx:x:ly" to 

create any narre they wish? 

MR. BANDLER: Obj ection. 

THE COURT: Sustained. 

Q In creating a greil narre, the first narre, can that be 

separated with dots? 

MR. BANDLER: Objection. 

MR. KUBY: I'm sorry, I'll withdraw the question. 

Q I'll give you an exarrple. A narre such as Sara dot 

Palin 2, what would that signify to you? 

MR. BANDLER: Obj ection. 

THE COURT: Once again I haven't heard anything 

that would say that this would signify anything to him, and 

hew sClTl2h.ovv that expertise will assist the jury so I haven't 

heard that so I won't permit it. 

Q Okay, what if anything would that signify to you? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Q When there is a 2 after the narre, does that rrean that 

in fact that narre has -- the actual narre has already been used? 
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JVlR. BANDLER: Objection. 

THE COURT: La you have any particular knowledge 

3 other than the generic knowledge that all of us have fran 

4 using--e-rrail accOlli1ts on this subject? 

5 THE WI'INESS: No, I don't. My jab is just to 

6 prcrluce the records. I don't work on the product. 

7 Q And is there any other inforrration that the user, to 

8 your knowledge, has to provide aside fran what is on this fonn? 

9 

10 

11 

JVlR: BANDLER: Objection. 

THE COURT: Sustained. 

JVlR. KUBY: On what basis, Judge? That he doesn't 

12 know? Of course he knows. 

13 THE COURT: Excuse rre, I've said this 15 tirres 

14 now. I'm no longer slUllping. The gentlerran says his jab is 

15 to prcrluce the docurrents, so I don't know v.itJ.y you're using 

16 him as an expert in the way this particular e-rrail 

17 technically works. 

18 JVlR. KUBY: I'm not asking him as an expert, I'm 

19 not asking him for his opinion on anything. 

20 

21 

22 

23 

24 

25 

THE COURT: The abj ection is sustained. 

JVlR. KUBY: Well, in that case we're done. 

Thank. you. 

JVlR. BANDLER: No redirect. 

THE COURT: Thank. you, sir. You are excused. 

(witness excused.) 
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() 1 account, correct, in tenns of service agreenent and other 

2 things? 

i , 

3 A 

4 Q 

5 account? 

6 

7 

A 

Q 

Yes. 

But this is what you have to do to actually open your 

Yes, that's correct. 

Where it says first na:rre, is there any requirerrent that 

8 the person actually use her or his own first na:rre? 

9 

10 

11 

12 

Q 

A 

MR. BANDLER.: Objection. 

If you know? 

THE COURT: You nay aIlS1ATer the question. 

They should, we would hope that the user would put in 

13 their correct first and last na:rre. 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

You would hope? 

Yes. 

Is there any rreans of verifying? 

No, we don't verify that info:rnation. 

And the last na:rre you also hope that they use their 

19 real na:rre, correct? 

20 

21 

22 

23 

A 

Q 

A 

Q 

Correct. 

But you don't verify it? 

We don't verify that info:rnation. 

Is it fair to say if you were to verify it with a 

24 credit card, driver's license, piece of identification, your 

25 hope would becane lIDch closer to reality? 
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1 COURT CLERK: Sir, do you sincerely and solermly 

2 swear or affirm that the testirrony you are about to give 

3 this court will be the truth, the 1Aihole truth, and nothing 

4 but the truth, do you so swear or affirm? 

5 D R JON A T HAN S E IDE L, 

6 having been called as a witness on behalf of the People, 

7 testified as follows: 

8 

9 

THE WI'INESS: I do. 

COURT OFFICER: In a loud clear voice, state your 

10 narre and spell your last narre, please. 

11 

12 

13 

14 

15 

THE WI'INESS: Johnson Seidel, S-E-I-D-E-L. 

THE muRT: Okay, sir, so if you vvould keep your 

voice up so everyJ:x:dy can hear you. 

THE WI'INESS: Sure . 

THE muRT: The mic. is live but it still needs 

16 sare personal energy. 

17 If you don't understand the question, let rre know 

18 so we can ask it lIDre clearly and if there is an abjection 

19 to a question give rre a chance to tell you whether or not to 

20 answer it. 

21 Your witness, sir. 

22 MR. BANDLER: 'Thank you, your Honor. 

23 DIRECT EXAMINATION 

24 BY MR. BANDLER: 

25 Q Dr. Seidel, where do you reside? 
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Eugene, Oregon. 

What is your occupation? 

I am a Rabbi and professor. 

And 1Nhere are you a Rabbi? 

608 

At Light of the Garden Jewish Camnmity in Oregon, 

6 Conservative synagcgue. 

7 Q And 1Nhat does it entails being a Rabbi? 

8 A Being a Rabbi is rrultitasking. It's teaching. It's 

9 helping people, pastoral visits, education, community 

10 organizing. A Rabbi is sarebcdy who listens with two ears and 

11 speak with one rrouth 1Nhich rreans you should listen rrore than you 

12 should speak and I am rrostly an educator as well. 

13 

14 

Q 

A 

Where do you teach? 

I teach at the University of Oregon, Portland State 

15 University, and I also work as a Rabbi at Lewis and Clark Chapel 

16 in Portland, Oregon. 

17 

18 

Q 

A 

What kinds of things do you teach? 

Judaic studies, ccnp:rrati ve religion, mysticism, and my 

19 doctorate is in Judaic studies. 

20 

21 

Q 

A 

And 1Nhat areas of studies have you taught in the past? 

I've taught rabbinic literature. I teach mysticism, I 

22 teach Buddhism, Hinduism, a variety of Talmud, Bible, Hebrew 

23 Halakha, 25 different courses. 

24 Q Have you ever taught anything about the Dead Sea 

) 25 Scrolls? 
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1 A I have in the past. I taught a seminar in the scrolls 

2 in Hebrew at u. C. Berkeley Where I did my doctorate. 

3 Q Can you tell the jury a little bit about your 

4 education, please? 

5 A My bachelor's is fran Oberlin College. J.I13.ster's at 

6 Jewish Theological Seminary. J.I13.ster' s at Carribridge University. 

7 D:lctorate at u. C. Berkeley. Rabbinic coordinator the Alliance 

8 for Jewish Renewal. 

9 Q 

10 that? 

11 

12 

A 

Q 

And your bachelor's fran Oberlin, What year did you get 

1977. 

And the Jewish Theological Seminary, Where you got your 

) 13 rraster's, Where is that? 

14 

15 

16 

A 

Q 

A 

That's uptONIl 122nd Street. 1981. J. T. S. 

Did you ever take any courses fran Dr. Schif:Erran? 

I took courses fran Dr. Schif:Erran in divinity study in 

17 NYU in the Fall of 1986. 

18 Q And can you tell the jury a little bit about your 

19 doctorate? 

20 A My doctorate was beglm in the late seventies and my 

21 doctoral degree was rabbinic literature and Bible focus on 

22 Jewish rragic that is ~ structures, a society gender, rragic 

23 in the Bible, atonement. 

24 

25 

Q 

A 

And Who was your Ph. D adviser? 

Daniel Boyarin and I also studied with Professor Jacob 
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() 1 Milgran. 

) 

2 

3 

Q 

A 

And who \<JaS going to be your Ph.D. adviser? 

Well, in the eighties I had set up larry Schif:Em:m as 

4 my extensively adviser. larry -- lavvrence Schif:Em:m, Dr. 

5 Schif:Em:m and Professor Schif:Em:m encouraged 1Tl2 to care back to 

6 New York but I decided to stay at U.C. Berkeley in the eighties 

7 and I stayed in touch with larry Schif:Em:m, Professor Schif:Em:m 

8 throughout the last thirty years. 

9 

10 

Q 

A 

ID you know Dr. Norman GoTh? 

I 1Tl2t Dr. GoTh in cambridge on my Fulbright fellowship 

11 in 1987 and '88, had coffee. I 1Tl2t Dr. GoTh. 

12 

13 

14 

Q 

A 

Q 

ID you know Raphael GoTh? 

No, I do not. 

I'm going to ask you a couple of questions, did you 

15 ever open up an e-rrail account Seidel dot Jonathan at grmil? 

16 A I did not. 

17 Q On November 22, 2008 did you ever send an e-rrail to the 

18 Royal Ontario Museum? 

19 

20 

A 

Q 

I did not. 

On November 22, 2008, did you open up a word press blog 

21 called Michael Hager speaks? 

22 

23 

A 

Q 

I did not. 

On November 24, 2008, did you send an e-rrail to Risa 

24 Levitt Kohn? 

25 A I did not. 
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w you knew sarebcx'ly by the narre of Kevin Edgecanbe? 

No. 

Approximately haN many students have you taught? 

I've been teaching in the university in camnmity 

5 college since 1982. U. C Davis, so that's twenty-eight years. 

6 let's do a rough take of several thousand students, let's say 

7 2500 total in twenty-eight years. I don't know quite haN to 

8 calculate that. 'IWo thousand, twenty-five hundred. 

9 Q Have you ever vvrote anything about conderming the 

10 continuing filth fran Chicago? 

11 

12 

l3 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Q 

A 

No, I did not. 

w you knew Dr. Stephen Goranson? 

No, I do not. 

Just net him today for the first tine? 

Shook his hand today, never net him, that's it. 

Have you ever been on the A.N.E. discussion list? 

I think, I have to recall but I believe I was on A.N.E. 

18 in the eighties, that is a few years ago. lVfaybe mid-eighties 

19 but I'd have to look back on the old ccnputers. 

20 

21 

22 

Q 

A 

Q 

What does A.N.E. rrean? 

Ancient Near East. 

Again did you open up an e-mail account Jonathan dot 

23 Seidel at gmail? 

24 

25 

A 

Q 

No, I did not. 

Did you send any e-mails from that account? 
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A No, I did not. 

Q Did you give Raphael GoTh permission or authority to 

open up that e-llE.il accOill1t? 

A I did not. 

Q Did you give Raphael GoTh permission or authority to 

send e-llE.ils in your narre? 

A I did not. 

Q You're not accusing him, you're just saying you did not 

give him permission or authority to do so? 

A He did not have permission fran Ire to open up any 

e-llE.il in my narre. 

MR. BANDLER: Thank you. No further questions. 

CROSS-EXAJ.VTINATION 

BY MR. BREI'IBART: 

Q Gocd afternoon, Dr. Seidel, alrrost gocd afternoon. 

My narre is David Breitbart, I'm one of the attorneys 

representing Raphael GoTh and I'm going to ask you a few 

questions, if I llE.y. 

When did you learn that there were e-llE.ils signed by 

Jonathan dot Seidel? 

A Back in the fall of '08 people called Ire on the phone 

and wrote Ire notes alerting Ire that they were, they asked Ire 

very directly did you write these e-llE.ils and I said no. 

Q When did you have your first contact with the district 

attorney's office in New York COill1ty? 
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A I believe that was as far back as the fall of '08. 

Q And who did you speak to, sir? 

A Mr. Bandler. 

Q Are you a Dead Sea Scrolls scholar? 

A It's trincu:y to my field not really. It's the third 

field really that I've studied or the fourth, not my train field. 

Q Ibes that rrean that the answer to the question is that 

you are not a scrolls scholar? 

A I'm not a scrolls scholar. 

Q Did you receive any cmmunications with regard to this 

particular case fran Larry Schiffrran? 

A We talked infomally at a conference about it but I did 

not receive any cmmunication. 

Q When did you speak to him at a conference? 

MR. BANDLER: Obj ection. 

THE COURT: You tray answer the question. 

A I think. it was fall of '08 at either the A.J.S., I 

believe. Association of Jewish Studies. 

Q I'm sorry, I didn't hear that. 

A The Association of Jewish Studies. 

Q Did you ever receive any cmmunications by sareone by 

the narre of Robert cargill? 

A No. 

Q How about the narre Jeffrey Gibson, did he contact you? 

A No. 
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Did any nuseums contact you with regard to this case? 

No. 

Did any nuseums forward you any e-rrails? 

No. 

Have you ever published any scholarly articles 

6 specifically about the Dead Sea Scrolls? 

7 A I have not. 

8 Q Taking away the scholarly, have you published any 

9 articles at all focused on the Dead Sea Scrolls? 

10 A I mentioned the scrolls in my dissertation at U.C. 

11 Berkeley, mentioned them. It's mentioned for a few pages but 

12 it's not intrinsic to the point of my doctorate. 

13 Q That VJOUld be in '82? 

14 A No, my doctorate finished in '96. 

15 Q '96? 

16 A U.C. Berkeley, '96. 

17 Q Have you ever participated in any academic conferences 

18 focused on the Dead Sea Scrolls? 

19 

20 

21 

A 

Q 

A 

I've been to the Society of Biblical Literature. 

The S.B L.? 

The S. B. L. which had scrolls sessions which I've 

22 attended over the years since the late seventies. 

23 Q Have you rrade any caments to reporters about the Dead 

24 Sea Scrolls controversy? 

25 A Not to reporters. I've talked infomall y to friends 
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1 about it but no. 

2 Q And I think on direct you indicated that you did not 

3 know Raphael GoTh? 

4 

5 

6 

A 

Q 

A 

Did not know Raphael GoTh, no. 

Did you know Norrran GoTh had a son or two? 

I rrade an ass1..lITption that Dr. GoTh had a family. I did 

7 not know his kids. I net him in 1988. I knew he had a family, 

8 that's all. 

9 

10 

Q 

A 

Did you ever discuss the scrolls with Dr. GoTh? 

No, we talked about his bex:>k on Runes, on the Jews of 

11 France for an hour or two and rraybe two seconds on Dead Sea 

12 Scrolls. 

13 Q Do you know if Jonathan Seidel is a very CamDD narre in 

14 the internet? 

15 A I haven't done a statistical study of the united States 

16 but I know that there are serre younger Jonathan Seidels out 

17 there and they never irrpersonated ne, they can just be 

18 themselves but this narre is not carpletely uncamon for a Jew or 

19 Christian to have the narre Seidel. I suspect there are about a 

20 hundred nationally. 

21 

22 

23 

Q 

A 

Q 

Very close. 

Serrething like that, I don't know. 

Do you know how llBDY Jonathan Seidels cerre up v.zhen you 

24 do a vv.hite pages search on the internet? 

25 A No. 
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Would 119 surprise you? 

'That was my ballpark. Okay, ballpark was a hundred but 

3 rraytJe two hundred, I don't know. 

4 

5 

6 

7 

8 

Q 

A 

Q 

A 

Yes, it was very close. 

Do you use the internet, sir? 

Sure. 

Do you do any blcgging at all? 

No, I thought about setting up a potential blag on my 

9 synagQ9Ue site but never follC>VVed through with it. I don't have 

10 a blag. 

11 Q Do you know anything about using anonymity on the 

12 internet? 

13 

14 

15 Q 

MR. BANDLER: Obj ection. 

THE COURT: Sustained. 

There were calls that you said that you got fran people 

16 that asked you whether or not you were doing any blcgging on the 

17 internet? 

18 A within about a twenty-four hour period and then I just 

19 immediately said no to all questions. 

20 Q Did you read the things that were reputed to have been 

21 done in Jonathan Seidel's narre? 

22 

23 

24 

25 

A 

Q 

A 

Yes, I read them, yes. 

Are any of these blags signed Rabbi Seidel? 

No. 

MR. BANDLER: Blags or e-rrails? 
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Internet discussions, internet forum carrrents. 

Like blog type carrrents? 

Right, none of them are signed Rabbi Seidel. 

Just that the header vvas Jonathan dot Seidel? 

617 

5 A It's actually Seidel dot Jonathan. I have my 0NI1 grrail 

6 account at Rabbi Seidel at grrail. 

7 MR. BREI'IBART: May I just have a rro:rent, your 

8 Honor? Thank you. 

9 

10 

11 

Q 

A 

Q 

Apparently you've taken a lang trip to get here? 

Yes. 

I hope you enjoyed it and you got a chance to go back 

12 to the old neighborhood. Thank you very much. 

13 

14 

A You're welcane. 

MR. BANDLER: Just to clarify. 

15 REDIRECT EXAMlliIATION 

16 BY MR. BANDLER: 

17 Q I think jVJr. Breitbart asked about blogs and people 

18 contacting you. 

19 Were there blogs in your narres or e-rrails in your narre? 

20 

21 

22 

A 

Q 

A 

These are, there's no blogs in my narre, no. 

So people contacted you about e-rrails? 

Jolm Seidel at aol dot can I've had for 23 years. 

23 Rabbi Seidel is new. No yabco address. The people contacted Ire 

24 through Jolm Seidel because that's the one that goes vvay back to 

\ j 25 the eighties under my narre Jolm Seidel but the Rabbi Seidel is 
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about three years old and that's what I use on gnail. I was 

shocked to see that there was a Seidel dot Jonathan, did not 

feel very good. Felt bizarre and I was angry about it. 

JV1R.. BANDLER: Thank you. 

TIlE CDURT: May I excuse the witness, sir? 

JV1R.. BREITBARI': Yes, please. 

TIlE CDURT: Thank you, sir. 

(Witness excused.) 

JV1R.. BANDLER: The People call Stephen Goranson. 

(Witness entering.) 

CDURT CLERK: Sir, do you sincerely and solemnly 

swear or affirm that the testinony you are about to give 

this court will be the truth, the \\tJole truth, and nothing 

but the truth, do you so swear or affirm? 

DRS T E P HEN G 0 RAN SON, 

having been called as a witness on behalf of the People, 

testified as follows: 

TIlE WITNESS: I do. 

CDURT OFFICER.: In a loud clear voice, state your 

narre and spell your last narre, please. 

TIlE WITNESS: Stephen Goranson, G-O-R-A-N-S-O-N. 

TIlE CDURT: Okay, so I need you to keep your voice 

up so every one can hear you. The mic. is live but require 

personal energy, too. 

If you don't understand a question, let rre knoN so 
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1 we can ask it 1TDre clearly and if there is an objection to a 

2 question, give rre a chance to tell you Whether or not to 

3 answer it, okay. 

4 Your witness, sir. 

5 MR. BANDLER: Thank you, your Honor. 

6 DIRECT EXA\VITNATION 

7 BY MR. BANDLER: 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Dr. Goranson, Where do you live? 

Durham, North carolina. 

Who are you errployed by? 

Duke university. 

And What's your title there? 

I'm in the lilirary, lilirary clerk. 

What are your duties? 

I'm in the circulation departrrent and one of the things 

16 I do is determine Which books stay on campus and Which one goes 

17 to storage. We don't have --

18 MR. BREI'IEART: Judge, can you please ask the 

19 witness to keep his voice up. 

20 TIlE COURT: Yes. J.V1aybe if you push your chair a 

21 little forward and be closer to the mic. 

22 MR. BREI'IEART: can the reporter read back his 

23 answer? 

24 TIlE COURT: Let's hear the answer again. 

25 Q What are your duties? 
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1 A I V\7Ork in the circulation departrrent of the Duke 

2 university library, rrain library and one of the things is I 

3 determine vvhich beaks go to storage because we don't have rcx:::ms 

4 to keep them all on campus. I train student V\7Orkers and I shelf 

5 beaks, find beaks, help people find beaks, shift beaks When we 

6 need rrore space. 

7 

8 

9 

10 

11 

12 

Q 

A 

Q 

A 

Q 

A 

Havv long have you V\7Orked there? 

Fifteen years. 

Do you have a bachelor's? 

Yes. 

Where did you get that and What's it in? 

Brandeis university. I was an English rrajor there but 

\ l3 I took sare religion courses as well. 

14 Q And What year did you get your bachelor's fran 

15 Brandeis? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

1972. 

And do you have a rraster' s? 

Yes. 

And Where did you get that and What's that in? 

Duke university in history of religion especially 

21 Judaism and Christianity. 

22 

23 

24 

25 

Q 

A 

Q 

A 

Do you have a Ph.D.? 

Yes. 

Where did you get that and What is that in? 

Duke university and sarre thing history of Judaism, 
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() 1 Christianity, and Archeolcgy. 

2 

3 

Q 

A 

And What kinds of things have you done in archeolcgy? 

I dug in Galilee at a place narred Safed which was the 

4 capital of Galilee in R.aran tirre. Four surrrrers I went over 

5 there and taught there. 

6 

7 

8 

9 

10 

11 

Q 

A 

Q 

A 

Q 

A 

And who was your Ph. D. adviser? 

Eric Meyers. 

And 1Ahere does he teach? 

At Duke. 

And What does a Ph.D. adviser do? 

Well, he helps you decide What courses you need to 

12 prepare to do the research you will do in your dissertation and 

\ ) 13 he was my rrain adviser in my dissertation. 

14 

15 

16 

17 

Q 

A 

Q 

A 

Have you written anything on the Dead Sea Scrolls? 

Yes, I have. 

What kind of things? 

I've written both about the archeolcgy of the Dead Sea 

18 Scrolls including the inkwells found their and I've written on 

19 the Dead Sea Scrolls text including synibolcgy found in the text 

20 I think. influenced synibolcgy in sane later text including the 

21 revelation of John and I've written on the Essenes the group 

22 that I think. wrote or copied sane of the scrolls. 

23 Q 

24 A 

25 Q 

Have you ever taught? 

Yes. 

And \\here have you taught and What kind of things have 
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you taught? 

A I first taught freshman composition at Duke and later 

on religion I taught at Duke. I taught at university of North 

Carolina ClJapel Hill. Meredith College in Raleigh, Radford 

university, and North carolina State. 

Q Are you active on any internet discussion lists that 

relate to the Dead Sea Scrolls? 

A Yes. 

Q What typed of lists? 

A One is called Ancient Near East 2. There's biblical 

studies, biblical lists, biblical Hebrew, and others. 

Q Lb you know NOllIBl1 GoTh? 

A I know his narre and his writings, I don't know him 

personally. 

Q Did you once have an exchange? 

A I once wrote a letter to him about 1989. He had 

written an article for Biblical Archeology vAlich I was an 

assistant editor on and I wrote sare carrrents on that article 

once it was published. He wrote back a cordial letter saying 

essentially those are interesting carrrents but I think you 

missed sare other p:lints and give rre a call if you like. 

Q Was that a courtesy exchange of ideas? 

A It was, I think. 

Q And different opinions? 

A Right. 
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D:> you know Raphael Golli? 

Not personally. 

623 

I want to ask you a couple questions, did you ever open 

4 up an e-rrail account Steve dot Goranson at grrail dot can? 

5 

6 

A 

Q 

No. 

E-rrail addresses that have 'Where the at sign and then 

7 Duke dot edu, 'Who do those belong to? 

8 A They belong to students and faculty and staff of Duke 

9 University. 

10 Q Where you work? 

11 A Yes. I got 110/ Duke dot edu e-rrail 'When I was a 

12 graduate student and I've had it ever since, twenty sarething 

) 13 years. 

14 Q Did you ever open up a blog plagiarist dash Schiffrran 

15 dash blog spot dot can? 

16 

17 

A 

Q 

No. 

E-rrail addresses that end with Brandeis dot edu, 'What 

18 do those go to? 

19 A Brandeis University in Massachusetts. When I was a 

20 student we didn't have e-rrail back then. 

21 Q Did you ever draft a letter to Dean Richard Foley 

22 concerning allegations of plagiarism against lawrence Schiffrran? 

23 

24 

A 

Q 

No. 

Did you ever open up an e-rrail account Sara dot Palin 2 

25 at grrail dot can? 
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A No. 

Q Did you ever post a blcg or send an e-rrail that condemn 

the filth caning out of Chicago? 

A No. 

Q And or ever post a blcg or sent an e-rrail corrlerm.ing 

Noman Golb for his filth? 

A No. 

Q Now you rrentioned ANE 2, what is ANE 2? 

A It stands for Ancient Near East and it's two because 

it's the second sort of incarnation of that list. 

Q And do you :k:navv MlO any of the rrcderators are? 

A Yes, Jeffrey Gibson is one of them. 

Q And did you rreet him tcday? 

A I did. 

Q Had you rret him before tcday? 

A Only by e-rrail. 

Q What's the vvebsite bib dash arch dot org? 

A Biblical Archeolcgy Society that publish biblical 

archeolcgy review. 

Q And have you posted caments on that site? 

A Yes. 

Q But did you ever post any caments condemning the filth 

caning out of Chicago? 

A No. 

Q Or of Noman Golb having sent filth out? 
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No. 

Do you kr10N the e-mail address em:: at Duke dot edu? 

Yes, that's Eric Meyers', my dissertation adviser. 

And you never sent him an e-mail condemning the 

5 continuing filth frcm Chicago, did you? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

No. 

Who's Professor Goodacre? 

He is a professor of New Testament at Duke university. 

And how long has he been there? 

About four years, I think.. 

Who is Michael Finigan? 

He is my supe:rvisor at the library. 

What is his title? 

He is the head of access and delivery services which 

15 used to be called circulation. 

16 MR. BREITBART: I'm sorry, I missed that. 

17 THE WITNESS: Access and delivery services. 

18 Basically the public service sort of, part of the library. 

19 

20 

Q 

A 

Who is Provost Peter Lange? 

The provost of Duke university and the library falls 

21 under his administration. 

22 

23 

24 

25 

Q 

A 

Q 

A 

Who is President Brodhead? 

Brcxfuead is the president of Duke university. 

Who is Dr. Jolm Burness? 

I think. he was, I think. his title was vice president 
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) 1 for public affairs at Duke University, retired ncw. 

\ 
) 

2 

3 

4 

5 

6 

Q 

A 

Q 

A 

Q 

At when? 

At Duke University, retired ncw. 

In 2008? 

He was vice president then. 

When you post tbings on the internet, do you generally 

7 use your real name? 

8 A 

9 website. 

10 

11 

12 

13 

Q 

A 

Q 

A 

Yes, Stephen Goranson and I saretirres put a link to my 

And your website where is that? 

Ww.N dot Duke dot edu slash Tilden Goranson. 

Do you k:r1oN vJho Bart Eh:rrran is? 

Yes, he is a professor of New Testament at UNC Chapel 

14 Hill. I taught with him there for awhile. 

15 Q Who INOUld have the e-rrail address Carol at edu? 

16 A That I s Carol Meyers, the wife of Eric Meyers. He is 

17 also a professor at Duke. 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

Do you k:r1oN her? 

She I s also an archeologist, I dug with both of them. 

Do she k:r1oN you? 

SUre. 

Do you k:r1oN sareone by the name of Albert White? 

No. 

Do you k:r1oN sareone by the name of Albert White vJho 

25 holds a Ph.D.? 
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) 
/ 

1 A No. 

2 Q So if sareone said their narre '-'laS Albert White Ph.D. a 

3 friend of Steve Goranson, they INOUld not l::;e telling the truth? 

4 A Right, not l::;e telling the truth. 

5 Q Have you ever heard the term stack rraintenance? 

6 A Yes. 

7 Q What does that refer to? 

8 A It refers to shelving and rraking sure that the l::x:oks 

9 are in order and so on. 

10 Q Do you know who Saxe at Brandeis dot edu is? 

11 A No. 

12 Q Do you know who Dr. Chang is? 

13 A I think if I am thinking of the right person, he '-'laS or 

14 at Brandeis and wrote an article related to the Dead Sea 

15 Scrolls. 

16 Q Who is Lloyd Bailey? 

17 A He used to be a professor at Duke Uni versi ty. 

18 Q And again Professor Eric Meyers is who? 

19 A He is a professor and archeologist in the religion 

20 departnent and '-'laS my dissertation adviser. 

21 Q Did you ever have sare disagreerrent online with anyone 

22 who used the narre Charles Gadda? 

23 A Yes. 

24 Q And what type of disagreerrent '-'laS that about? 

25 A Over whether the scrolls cane fran Jerusalem to Qumran 
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() 1 or had sane carmection with the people living at Qumran. 

,/ \ 
\. / 

2 

3 

4 

5 

6 

Q 

A 

Q 

A 

Q 

Is Professor Meyers' address erne at Duke or ecm? 

EMC. 

So if it was ecm that V\1OUld be a mistyping? 

I think so. 

Did there cane a tirre vvhen you becarre aware of sane 

7 cmplaints being nade against you? 

8 

9 

10 

A 

Q 

A 

Do you rrean online? 

Yes, via e-rrail? 

Well, online a couple, few years ago there started 

11 being a lot rrore attacks on people v.iho didn't support the views 

12 of No:t:rrBIl Golb and I'm one of those. 

13 MR. BREITBART: I'm sorry, I couldn't get the last 

14 part of that sentence. 

15 

16 

17 

A 

Q 

THE COURT: And I am one of those, he said. 

I am one of those. 

And did there cane a tirre v.ihen you becarre aware of sane 

18 cmplaints by e-rrail to Duke? 

19 A Yes, this was later, I learned that frcm Michael 

20 Finigan. One of ill! supervisors got an e-rrail cmplaining about 

21 rre, he didn't retrernber a v.ihole lot about it, he said it was not 

22 ge:t:rrBDe to ill! job and he deleted them and I asked the head 

23 librarian too if she got sanething and she said I rray have been 

24 sent sanething frcm the provost but again didn't rerrember a 

25 v.ihole lot about it. But cmplaints about rre and a suggestion 
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that I be fired. 

Q And so shortly after the complaints were made, is it 

fair to say you were not notified? 

A I didn't :krlaN for awhile. I learned sare rronths after 

the fact, I think. 

Q So is it fair to say the university didn't ask you to 

provide information in connection with sare investigation they 

took? 

A 'That is right, they did not. 

Q Now, potentially, what could have happened as a result 

of sare of the complaints you have Da\7 seen? 

MR. BREI'IEART: Objection, your Honor. 

THE COURT: It sounds like the way you asked the 

question the answer would be awfully speculative. 

Q You are suppose to perform your duties and carry 

yourself in accordance with your errployer's requirerrents, right? 

A Surely. 

Q And if they determined that you have done sarething 

wrong --

MR. BREI'IEART: Objection, it calls for the 

operation of sareane else's mind. 

THE COURT: You rray answer the question. 

Q If your errployer determines that you have done 

sarething wrong, they can take disciplinary action? 

A Surely. 
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DIRECT/PEOPLE/DR. OORANSON 

And the nost extrerre disciplinaJ:y action would be what? 

MR. BREITBART: Obj ection. 

TIlE COURT: You nay answer the question. 

To be fired. 

Did you open the e-nail account Steve dot Goranson at 

6 grrail dot can? 

7 

8 

9 

10 

11 

12 

A 

Q 

A 

Q 

A 

Q 

I did not. 

How arout us dot carrpus dot news at grrail dot can? 

No. 

How arout tbe e-nail P dot Goranson at yahoo dot can? 

No. 

Did you give Raphael Golb permission or authority to 

) 13 open any e-nail account in your narre? 

14 

15 

16 

17 

A 

Q 

A 

Q 

I did not. 

How arout any blcgs in your narre? 

No blcgs in my narre. 

And you are not accusing him, you're just saying he 

18 didn't have permission, right? 

19 

20 

21 

A That's right. 

MR. BANDLER: 'Thank you. No furtber questions. 

MR. BREITBART: I just have a rrarent, Judge? 

22 CROSS-EXAMINATION 

23 BY MR. BREITBART: 

24 Q Good afternoon, Dr. Goranson, my narre is Breitbart, I'm 

25 one of the attorneys that represent Raphael Golb and I'm going 
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C) 1 to be asking you sare questions. 

i) 

2 By the way, when you were preparing to testify, were 

3 you told that there would be cross-examination? 

4 A Yes. 

5 Q Would you describe your e-mail and blogging activity as 

6 being scholarly? 

7 

8 

A 

Q 

Certainly sare of it is. 

Mr. Bandler asked you questions about did you have 

9 disagreerrents online, do you recall that? 

10 

11 

12 

13 

A 

Q 

A 

Q 

Yes. 

And have you had disagreerrents online? 

Yes. 

And as a result of those disagreerrents, have you been 

14 thrown off many web sites? 

15 A I'm off one website, one lists IJON. And when the lists 

16 owner put Ire off the lists, rrembers voted Ire back on. 

17 

18 

19 

20 

Q 

A 

Q 

A 

21 attack. 

22 Q 

And what list was that? 

G hyphen Megillot, which is Hebrew for scrolls. 

And why were you rerroved fran that? 

The person, the list owner thought I made an ad haninem 

Would you please explain to the jury what an ad haninem 

23 attack is? 

24 A 

25 the idea. 

Certainly, it rreans attacking the person rather than 

Sheila Wesley 
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And were you accused of doing it in a vile fashion? 

I don 't rerrember the word vile but if you happen to 

3 have a copy of the letter I wrote and I could read it without 

4 any shaIre and I don I t think it I S ad haninem. 

5 (Continued on next page.) 

6 

7 

8 

9 

10 

11 

12 

/ ) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 Q. Are ad hominem attacks forbidden on the internet? 

2 A. On some lists, yes. 

3 Q. Is that the only time you were removed from the list? 

4 A. There have been temporary suspensions on some other 

5 lists. There have also been times the Dead Sea Scrolls was 

6 banned all together on the list because they didn't know where 

7 they were. 

8 Q. How many times have you been banned or suspended on the 

9 internet for things that you have written? 

10 

11 

12 

l3 

14 

15 

16 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

I don't know. 

Many? 

Four, five maybe, along with other people. 

Other people were also removed? 

Right. 

But the scrolls, the list continued to go on? 

In some cases. In some cases lists have died. One 

17 Dead Sea Scrolls list gave up and ended itself. 

18 Q. Weren't you removed three times from the Orion list 

19 before they gave up? 

20 

21 

A. 

Q. 

It's possible. I don't remember the number. 

Did you have some kind of search engine on your 

22 computer that brought to your attention any time Norman Golb's 

23 name came up on the internet? 

24 A. 

25 Q. 

I do now. I haven't -- I didn't years ago. 

How about the last three or four years, did you have 
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1 it? 

2 A. I think the last two or three year, yes, among with 

3 many other names and Google search tenns. 

4 Q. Every time Norman Golb's name appeared, did you take 

5 certain action? 

A. No, not every time. 6 

7 Q. Many times, then, that Norman Golb's name appeared, did 

8 you take certain action? 

9 

10 

A. 

Q. 

Several times, yes. 

What kind of action did you take? Was it affinnative 

11 or was it negative? 

12 

13 

A. 

Q. 

I would read what he said and some times comment on it. 

Were you known for attacking Norman Golb on the 

14 internet, sir? 

15 

16 

17 

18 

19 

20 

a 

A. 

Q. 

A. 

Q. 

result 

A. 

21 many. 

22 Q. 

Known by whom? 

The rest of the people on the internet? 

All the rest of the people on the internet? 

The people who accused you of doing improper things as 

of seeing Norman Golb's name? 

I can speculate to some say that. I don't know how 

How many times did you read that you were accused of 

23 attacking Norman Golb? 

24 

25 

A. 

Q. 

How many times? 

Yes? 
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Cross - Breibart/Goranson 635 

In recent years, a number of times. 

Would that be 5, 10, 50, 100? 

I don't know the number. 

4 Q. How many times have you knowingly attacked Norman Golb 

5 about the scholarship? 

6 A. There's a difference between being called an attacker 

7 and attacking, sir. 

8 

9 

10 

Q. 

A. 

Q. 

I am aware of that, thank you. 

Tell me which one you are addressing at the time. 

My question is how many times in your mind did you 

11 attack Norman Golb? 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

If you are men a personal attack, never. 

I mean theories, theories of scholarship? 

Often. 

When you say often is that 50, 100, 1,000? 

Not a thousand. I don't know. 

Under a thousand? 

Probably under a hundred. 

Now, what seemed to be the problem that you were having 

2 ° with Norman Golb? Was it his beliefs of theories as opposed to 

21 yours? 

22 A. I have written thousands of E-mails and they are not 

23 all about Norman Golb. I have criticized and praised many, 

24 many, many theories on the Dead Sea Scrolls. 

25 Q. Sorry. I missed what you said. 
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1 

2 

A. I have both praised and criticized many theories, many 

writers about the Dead Sea Scrolls. Norman Golb is not unique 

3 here. 

4 Q. Well, my question was with regard to your attacks on 

5 Norman Golb' s theory. 

6 

7 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

A. 

Q. 

You call them attacks. I don't. 

Did you disagree vehemently with Norman Golb? 

Yes. 

Did you write how badly you disagreed with him? 

Surely. 

All right. Now, did there come a time when you also 

12 read writings by Lawrence Schiffman? 

13 A. For many years I've read about Lawrence Schiffman. 

14 Q. Did you make an evaluation, sir, between 

15 Mr. Schiffman's theory or Dr. Schiffman's theory and Dr. Golb's 

16 theory? 

17 

18 

A. 

Q. 

I happen to have some differences with both. 

You had indicated before, I believe, on direct that you 

19 had some strong feelings with regard to Qumran? 

20 

21 

A. 

Q. 

Yes. 

And I believe one of those feelings that you had was 

22 with regard to the Essenes; is that correct? 

23 

24 

A. 

Q. 

Yes. 

NOW, you knew that Schiffman had expressed ideas with 

25 regard to Qumran and the Essenes; is that right? 
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A. He has expressed ideas. They are somewhat different 

than mine, but they are closer to mine than Golb's are. 

Q. And you've seen Norman Golb has certain views on 

4 Qumran; is that correct? 

A. Surely. 

637 

5 

6 Q. And you did you make an evaluation -- are you -- that 

7 you disagree with Dr. Golb's theories? 

8 A. Well, he has many theories. Sometimes I agree with 

9 him. I've actually written positive reviews of some of his 

10 comments, but yes, I disagree with some of them. 

11 Q. Did there come a time when you learned he wrote a 

12 book--

) 13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, I have the book. 

-- Who Wrote the Dead Sea Scrolls? 

I own it, yes. 

Did you read it? 

I certainly did, more than once. 

Did you read that Dr. Golb mentioned the 

19 that he had with Larry Schiffman in the book? 

A. Yes. 

disagreement 

20 

21 Q. Did you read in the book that Dr. Golb accused Larry 

22 Schiffman in 1995 of plagiarism? 

23 A. Yes, I read that. 

24 Q. Did you do any study or analysis of the alleged 

25 plagiarism that Dr. Schiffman was accused of? 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross - Breibart/Goranson 638 

A. Yes, including a book review that gets into that. 

There's a book review that mentions that. 

Q. Did you read the article by the way by Avi Katzman In 

Haaretz? 

A. I don't know if I read the whole article. I certainly 

read it being quoted. 

Q. And in reading that article, or in the quotes you read, 

did you learn that Avi Katzman in 1993 accused Schiffman of 

plagiarism? 

A. Either accused or asked him. I don't remember if it 

was accusation. He brought it up somehow. I don't remember the 

exact wording. 

Q. Are your feelings, the differences that you have with 

Dr. Golb, are they enough to cause you to get excited and upset 

and feel necessary you have to write? 

A. I write many messages on Dead Sea Scrolls. I wouldn't 

call it I don't know -- you mean necessary -- I am interested 

in Dead Sea Scrolls, so I write about them, both agreeing and 

disagreeing with people. 

Q. Do you known what the Norman Golb's view is on the Dead 

Sea Scrolls is with regard to where they came from? 

A. Yes, I think I do. 

Q. Does he believe that the Dead Sea Scrolls had anything 

to do with Qumran? 

MR. BANDLER: Objection. 
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THE COURT: Sustained. 

Do you disagree with Dr. Golb? 

On Qumran? 

Yes? 

Yes, I do. Not on all aspects. He said some good 

6 things on Qumran, too, but I disagree on many things. 

7 

8 

9 

10 

11 

12 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Are you familiar with Yitzhak Magen? 

Yes. 

Are you familiar with the Yuval Peleg? 

Peleg. 

Peleg? 

Yes, sir, Peleg. 

Who are they? 

MR. BANDLER: Objection. 

They are archeologists in Israel. 

MR. BANDLER: Objection. 

639 

13 

14 

15 

16 

17 THE COURT: I don't know where we are going with 

18 this, Mr. Breibart. 

19 

20 Judge. 

21 

22 subject. 

23 

24 

25 

MR. BREIBART: I am kind of happy where we are, 

THE COURT: Then I guess we are done with the 

MR. BREIBART: We are done with the subject? 

THE COURT: I don't know why --

MR. BREIBART: I was enjoying exploring it. 
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1 

2 

3 

THE COURT: Well, your enjoyment, as happy I am to 

hear about it, really doesn't make it relevant. 

Q. How do you spell your name the Stephen in Stephen 

4 Goranson? 

5 A. S-T-E-P-H-E-N. 

6 Q. And the Steve in Steve Goranson, how is that spelt? 

7 A. S-T-E-V-E. 

8 Q. So, there's a difference in the spelling of the 

9 Steves? S-T-E-V-E--

10 A. It's a difference of spelling of Stephen and Steve, not 

11 of the Steves. 

12 Q. The names that Mr. Bandler asked you about were Steve 

) 13 Goranson, weren't they? 

\ 
) 

14 

15 

A. 

Q. 

Yes, he did ask that. 

Did you ever accuse Norman Golb of blatant 

16 misrepresentations? 

17 A. I'm not sure if I did or not. Was that a quote or 

18 Q. I am using it as a quote, sir. Did you accuse him of 

19 misinformation of making errors --

20 

21 

A. 

Q. 

Making errors, certainly, yes. 

Did you accuse him of making Essenophobic articles of 

22 obscuring the relevant history of 

23 

24 

25 

A. 

Q. 

A. 

Oh, Essenophobic, yes, I remember that word. 

You created that word? 

I guess I did. 
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Q. Did you accuse Norman Golb of being Essenophobic? 

A. I think I did many years ago. I had forgotten. 

Q. Glad to remind you. Did you accuse him of obscuring 

the relevant history? 

A. I may have. 

1 

2 

3 

4 

5 

6 

7 

8 

Q. Did you accuse him of attempting to erase the history 

of Essene Jews? 

A. I think I did. 

Q. Did you accuse 9 him of being inaccurate and source of 

10 false myths? 

11 

12 

A. 

Q. 

I may have. 

Would it be fair to say that you've used those kinds of 

13 terms and phrases over the years in describing Dr. Golb's 

14 theories? 

15 

16 

A. 

Q. 

I think that batch was from many years ago. 

So, for how many years, sir, have you been attacking 

17 Norman Golb in these articles? 

18 

19 

A. 

Q. 

I haven't said I've been attacking him. 

For how many years you have been using these types of 

20 terms and phrases in describing Norman Golb's work? 

21 A. I think that was maybe years ago, that batch you just 

22 mentioned. 

23 

24 

25 

Q. 

A. 

Q. 

That batch was many years? 

I think so. 

My question was for how many years have you been using 
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that kind of verbiage? 

A. If you have saying that kind of verbiage, I haven't 

3 used it for many years. 

642 

4 Q. What's the latest writing that you did in opposition to 

5 Norman Golb's theories? 

6 A. I don't think I've written one in recent weeks. I 

7 don't remember --

Q. In recent weeks? 

A. I don't think in recent weeks. 

8 

9 

10 

11 

12 

Q. What about in recent months? 

A. I don't recall when the last one was. 

Q. Could you estimate for us how many times you've written 

) 13 something taking a strong position of Norman Golb? 

14 

15 

16 

A. 

Q. 

A. 

Dozens. 

Dozens? 

Surely. And other people as well, positive and 

17 negative. Dozens of times for others as well. 

18 Q. How about Fred Cryer did you attack him? 

19 A. No, I did not attack Fred Cryer. 

20 Q. Did you say negative things about him and his ideas and 

21 feelings? 

22 A. I said some negative things of his description of the 

23 Tel Dan inscription Aramaic inscription. It has nothing to do 

24 with Dead Sea Scrolls. 

25 Q. Were you involved in the Yahad Ostracon? 
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MR. BANDLER: Objection .. 

THE COURT: Sustained. 

Did there come a time when you learned that there was 

4 an attempt to defraud the Judaic studies people by saying there 

5 was a Yahad Ostracon? 

6 

7 

8 

9 

10 

Q. 

11 Q. 

12 

13 

14 Q. 

15 with? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

A. 

Q. 

Q. 

A. 

Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Did you have anything to do with THE Yahad Ostracon? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Do you know what the Yahad Ostracon is? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Was the Yahad Ostracon a fraud that you were involved 

MR. BANDLER: Objection. 

I would like to answer that one. 

THE COURT: You may the answer question. 

No, I am not involved with a fraud. 

Were you involved with the Yahad Ostracon? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Did you ever publish material you knew not to be true? 

I can't think of anything. 

Have you suggested, sir, that anyone who disagrees with 
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1 you are intellectually dishonest or at worse incompetent at 

2 best? 

3 

4 

5 

A. 

Q. 

A. 

No. 

Is that one of your quotes? 

I don't recall ever saying that. Plenty of people 

6 disagree with me, people smarter than me. 

644 

7 Q. After one of your latest writings, did Professor West 

8 protest and say this rubbish has to stop? 

9 

10 

11 Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Did you write, sir, that Golb wishes to marginalize 

12 Essenes into non-existence? 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

I don't recall that quote, but it's possible. 

Is that something that you believe? 

I wouldn't say that. I wouldn't say that today, no. 

How about a couple --

Marginalize into non-existence I think is too much. 

I can't hear you. 

The first part, yes. That he seeks to marginalize, 

20 diminish the roll of Essenes in history. 

21 Q. The Essenes are important to you in the study of Judaic 

22 history? 

23 A. The history of Second Temple period time was important 

24 to me and the Essenes play an important role in it to the best 

25 of my knowledge. 
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1 Q. Did you take the position, sir, that the -- with regard 

2 to the scrolls, there was also a dispute about them coming from 

3 the Jerusalem Temple or not? 

4 

5 

6 Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Did you ever try to misrepresent Norman Golb by saying 

7 his theory was the theory that was espoused by Reinsdorf? 

8 A. I think the two are related and not identical. And 

9 Reinsdorf was earlier. 

10 Q. Reinsdorf took the position that scrolls, all that came 

11 from the Temple; is that right? 

12 

13 

A. 

Q. 

Yes. 

Golb's position was that had they came from many 

14 different places in Jerusalem; is that right? 

15 

16 

A. 

Q. 

17 correct? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

Right. 

You took a position with regard to that; is that 

I took a position? 

Do you have a position with regard to that? 

I think they are both mistaken. 

And qid you read whether or not Schiffman took a 

22 position with regard to that? 

23 

24 

25 Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Do you know who Uri is? 
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MR. BANDLER: Objection. 

THE COURT: Sustained. 

MR. BREIBART: May I just have a moment? 

THE COURT: Sure. 

646 

1 

2 

3 

4 

5 MR. BREIBART: Judge, I know you will be upset and 

6 disappointed, but I am finished with this witness. Thank 

7 you very much for your help, sir. 

8 

9 

THE WITNESS: 

MR. BANDLER: 

Thank you. 

Just a couple of questions, Your 

10 Honor. 

11 RE-DIRECT EXAMINATION 

12 BY MR. SANDLER: 

13 

14 

15 

Q. 

A. 

Q. 

You read Dr. Golb's book? 

Yes. 

And he never comes out and says Dr. Schiffman is a 

16 plagiarist, does he? 

17 

18 

A. 

Q. 

19 does it? 

20 

21 

22 

23 

A. 

Q. 

A. 

Actually, he comes close to saying that, I think. 

If he said it in the book, that doesn't make it true, 

It does not make it true. 

Dr. Schiffman is a respected scholar, right? 

Yes. 

MR. BANDLER: No further questions. 

24 RECROSS EXAMINATION 

25 BY MR. BREIBART: 
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Q. You are familiar with the term plagiarism? 

A. Yes. 

Q. That's a very nasty accusation in the academic world; 

is that right? 

A. Yes. 

Q. Is that correct? 

A. Yes. It is a nasty accusation indeed. 

Q. The you can describe plagiarism without using the word 

plagiarism, can't you? 

A. Yes. 

Q. If you indicate in words or substance that someone 

stole my ideas without giving me credit for them, is that 

plagiarism, sir? 

A. If they were really your ideas and unique to you, sure. 

Q. When I asked you about the plagiarism accusation in the 

Golb book he never used the word plagiarism did he? 

A. I don't recall if he did. But he --

Q. But you got the impression from what you read he was 

aqueuings Schiffman of plagiarism, did you not? 

A. Yes. 

Q. There was no question in your mind about that? 

A. I think he was. 

MR. BANDLER: No further questions. 

THE COURT: Thank you, sir. 

(Whereupon, the witness was excused.) 
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THE COURT: Okay. 1 

2 MR. BREITBART: Judge, there is sare plaIll:1illg that 

3 has to be done in regards to witnesses and surmations and 

4 charge conference and the like. Has that been worked out 

5 yet? 

6 THE COURT: Well, you know, Mr. Breitbart, I 

7 always like to think we can have a charge conference at any 

8 tirre during the trial notwithstanding that experience 

9 teaches rre that that optimism is overrated. 

10 So, Mr. Kuby, had given rre sare requests to charge 

11 and I asked him for authority because I couldn't find any. 

12 

l3 

14 

MR. KUBY: I will have the annotated version to 

you tarorrow rrorning, Judge. 

THE COURT: Otherwise I would be happy to discuss 

15 that but I have found no authority for his requests and to 

16 the contrary, Mr. Bandler, I'm still - - bewildered is the 

17 wrong word -- with regard to COlli1t 1, that is the Identity 

18 Theft with the object crirre being Scherre to Defraud, I don't 

19 know whether you have any authority for a Scherre to Defraud 

20 not requiring the atterrpt at least since the charge -- since 

21 atterrpt not requiring the intent to actually steal a certain 

22 arrount of rroney. 

23 And I don't knON that there is any proof to be 

24 offered as to the arrount of rroney which sarehow could be 

25 taken that the Scherre to Defraud work and the Jewish Museum 
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1 reSPJnded. 

2 MR. BANDLER: I think the attempt to carrnit the 

3 crirre does not require to be carpleted and the rroney be 

4 stolen. 

5 

6 

THE COURT: Correct. 

MR. BANDLER: I think the attempt with respect to 

7 the intent property in value in excess of $1, 000 . 

8 THE COURT: And rraybe you are contemplating 

9 offering evidence as to the arrount but we did hear fran your 

10 Jewish Museum witness, if I recall correctly, Which 

11 certainly I might not, without an arrount being specified. 

12 

13 

MR. BANDLER: I don I t believe the exact arrounts 

but I knON Dr. Schiffrran and Ms. Braunstein testified about 

14 What he actually got paid I think it was $500 or $650 for 

15 the speech and then another arrount for the honorariun and 

16 for the consultation and that those arrounts were lOATer than 

17 the no:rnal fee because it I S an honorariun not a full fee so 

18 I think the ultirrate issue is proving What the defendant 

19 intended to do and I think notwithstanding the actual arrount 

20 being $500 plus $650 Which is over a thousand and the 

21 speaking hOl1Orariun of Whatever it was under a thousand but 

22 I think the no:rnal speaking fee is over a thousand so I 

23 think we have a value there and there was testirrony that at 

24 least fran Dr. Schiffrran that When he I s speaking serre place 

25 he gets the free admission, he gets the travel, he gets the 
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1 hotel, he gets the honorarium so in theory if Dr. GoTh was 

2 ccnUng, if he was invited, we're talking travel, hotel, 

3 speaking fee. 

4 

5 

6 

MR. KLlBY: May I respond? 

THE QJURT: Yes. 

MR. KLlBY: Dr. Schiffrran testified that he 

7 received -- well, first just as a matter of evidentiary 

8 sufficiency, there is no evidence that I saw and I'll rrake 

9 this argurren.t rrore fully at the appropriate tirre, there is 

10 no evidence that I saw that there is any proof that Mr. Golb 

11 under any identity attempted to get Dr. Schiffrran cancelled 

12 fran the Jewish MuselD.ll and indeed the only person who had 

13 any interaction with respect to that was Dr. Braunstein who 

14 made it very clear that he made no such attempt in any point 

15 in any communication that she's received. 

16 Even if the court were to allow that issue to go 

17 to the jury, Dr. Schiffrran testified that he received a $650 

18 honorarilD.ll, and that he was surprised to learn that he was 

19 given $500 for his consultation. He didn't even know he was 

20 going to get that. So if Mr. Bandler wants to aggregate, 

21 add the $500 to the $650, he really has to prove that 

22 Raphael GoTh intended to deprive Dr. Schiffrran of an 

23 honorarilD.ll that there is no evidence that Raphael GoTh knew 

24 about it and even Dr. Schiffrran didn't know about it. 

25 THE QJURT: Excuse rre, Scherre to Defraud is what 
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MR. BANDLER.: 190.65 suJ::xlivision (1) (b) . 

3 Just to address one of Mr. Kuby' s ccmrents, 

4 Obviously all of the proof is not in so the court will not 

5 be rraking any decision as to whether the People had proved 

6 the defendant's intent with respect to the Jewish Museum and 

7 the irrpersonation of Dr. Schiffrran. 

8 THE COURT: Well, it's furmy language I have to 

9 tell you for an intent because one of the problems of 

10 instructing on attenpt is vvh.ere the attenpt always - - sorry, 

11 I need to annunciate more clearly than I'm capable of today. 

12 

13 

Is always vvh.ere the intent goes to. So for the 

crnpleted crirre you need the intent to defraud more than one 

14 person vvhatever that rreans and in order for the crnpleted 

15 crirre, need to Obtain property more than a thousand dollars. 

16 I don't know and to rre the language looks like and so Obtain 

17 because it is the intent to defraud more than one person and 

18 then the Obtaining of the armunt of property doesn't seem to 

19 require the intent for the ornpleted crirre. 

20 MR. BANDLER.: I INOLlld agree with that. 

21 THE COURT: So I don't know vvh.ether for the 

22 attenpted crirre you need to have an intent to recover that 

23 armunt of money leaving aside so that's on the evidentiary 

24 issue of how much you think you're getting by it. 

25 So I don't know. I will confess I'm a little, 
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this is sarething of a stretch with regard to this situation 

and I don't quite knON' what to say and I don't think, 

although I haven't really looked specifically, I might spend 

a little time this afternoon locking specifically, that 

there is much case law under this since I last worked with 

Scherre to Defraud ten, fifteen years ago. 

MR. KIJBY: I haven't found any thus far although 

I'm always hoping that today will give sare guidance when I 

get back to the office but he's not charged with atterrpt to 

engage in a Scherre to Defraud, is he? He's charged with a 

Scherre to Defraud. 

THE CDURT: No, no, the Identity 'Theft requires an 

Object felony. The felony Identity Theft requires an Object 

felony. A person is guilty of Identity 'Theft in the Second 

Degree when he knowingly and intends to defraud, assurre the 

identity of another person, et cetera and thereby carmits or 

atterrpts to carmit a felony. The felony the People are 

asserting with regard to Count 1 is Scherre to Defraud. He's 

not charged with Scherre to Defraud, there is no charge of 

Scherre to Defraud, that is the Object felony. 

So the question is when I instruct the jury on the 

felony they need to understand what that felony is. 

MR. KIJBY: And my issue --

THE CDURT: Or atterrpted issue. 

MR. KIJBY: Exactly. JVIy issue is I don't kno.v that 
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sub (b) can be an atterrpt because it has within its 0NI1 

definition the ccnpletion of an actual theft that is you 

have to 

THE COURT: Every crirre, robbery, and so obtained 

property. So the case - - actually, why don't you take a 

look at this because I don't understand nost words of it. 

There is a decision in the law journal this week 

relating to burglary with the intent to commit crirre therein 

where the fellOV\T, I don't have to say allegedly because he 

vvas convicted, entered illegally and his intent vvas to have 

sex with I believe it vvas a young wcmm who vvas in fact too 

young. So the Whole discussion - - well, part of the 

discussion is preservation which anuses rre but not relative 

right here, and the other part vvas did he have to k:rloN hOV\T 

old she vvas and the answer that the trial judge gave vvas no 

and the answer that I believe the Appellate Division 

unaninously agreed upon although Judge McGuire wrote a 

concurring opinion usually in a week or two. I believe 

everybcdy agreed but I'm not sure about that, no you don't 

have to knOV\T it vvas a crirre, you had to have the intent to 

commit the crirre which is defined as a crirre. 

So it seems to rre there is sare analogy going on 

here but I don't see why you can't have an Atterrpted ScheIre 

to Defraud because if you act to the defraud two or nore 

people in a systerratic ongoing scheIre. 
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MR. BANDLER: And just to clarify, we're not 

limiting our theory to sul:xlivision (b). I think sul:xlivision 

(a) would apply as well. The intent to defraud two or rrore 

people, the Jewish Museum people as well as other people. 

He' s intending to defraud property fran one or rrore. 

THE CDURT: Well, I'm a little troubled by that, 

Mr. Bandler. I don't really like charging the jUlY quite 

that arrorphousl y so there is a global thing going on here 

which is the various and sundry accusations and he's going 

about to mmy, mmy different people but the only indicia of 

an actual attempt to acquire sarething that is an 

appointrrent to a particular job that's worth rroney is the 

Jewish Museum. 

MR. BANDLER: Except to the extent that she 

testified and camonsense tells us that if the world thinks 

sarething about sareone that might be a reason not to have 

that person be a speaker so if you can convince the world. 

THE CDURT: I think you're a little bit too -- I'm 

just uncanfortable with it. I continue to be uncanfortable 

with it because it's too -- while I don't always defend 

Mr. Kuby's definition of what due process is, it does 

require sarething that the jury can all agree upon has been 

proven beyond a reasonable doubt, so when I have these 

various alternative theories, I'm not canfortable with that. 

MR. KIJBY: I just want to go back to subsection 
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(b) and I totally understand the Court's reference to the 

Appellate Division decision and I recognize the import of 

that. I just don't think the text of sub (b) fits 

ccxnfortabl y there because what we would have then is 

Mr. Golb atterrpting to engage in a scherre so he' s atterrpting 

to engage. 

THE CDURT: No, he actually has engaged in a 

scherre. 

MR. KUBY: I'm sorry, I thought he was atterrpting 

to commit the crime of Scherre to Defraud in the First 

Degree? 

THE CDURT: Yes. But that doesn't necessarily 

mean that he atterrpt to engage in a scherre. I don't k:rJoN 

hCM you do that. 

MR. KUBY: So he intended to engage in a scherre 

and so contained property with a value in property in excess 

of $1, 000 . What you have there is a scherre, that is a plan, 

plus a realized dbject. 

THE CDURT: That's for the canpleted crime. 

MR. KUBY: Yes, that's exactly right, that's for 

the canpleted crime. So here you have an intent to commit a 

scherre Which I understand but part of the canpleted crime 

itself requires actually dbtaining not intending to dbtain 

but actually dbtaining. 

THE CDURT: For the canpleted crime. So I ccme 

Sheila Wesley 
Senior court Reporter -

JA0484



Q 

I I \ 

672 

PROCEEDIN3S 

1 back to my original question, is there sarething al:xJut the 

2 language because part of this and this rrakes Ire very 

3 uncanEortable because I think. this is a natter to reach the 

4 ultinate answer here of cama placerrent and I'm being 

5 serious al:xJut it and I don't really understand how it cuts 

6 in this particular phrase. 

7 It says engaging in a scherre constituting a 

8 systematic on going course of conduct with intent to defraud 

9 rrore than one person or to obtain property frcm rrore than 

10 one person by false or fraudulent pretenses so that or it's 

11 like a whole independent thing. 

12 

13 

MR. KIJBY: Right. 

THE COURT: And so obtains property so the 

14 question I asked the other day was, was the clause after the 

15 cama applies to roth of the preceding clauses, the one 

16 before the "or" or the one after the "or" or only to the 

17 latter and there nay be a grarmatical explanation that one 

18 of you srrart people because it has been rrany, rrany years 

19 since I was an English najar, can explain to Ire. 

20 MR. KIJBY: You knaN we had him here, too and it's 

21 a shane we didn't actually ask him. 

22 THE COURT: I just bring in my Eats, Shoots, and 

23 leaves. I do have that on my bookshelf but I don't know 

24 What the rreaning. 

25 MR. KIJBY: I think. and m:xlifies roth the clauses. 
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1 THE mURT: I would expect you would think that 

2 because 

3 

4 

5 

6 

7 

MR. KLlBY: I'm a defense lawyer. 

THE CDURT : Exactly. 

MR. KLlBY: 'They put a CCllTIE. there. 

THE mURT: But I don't know why it should. 

MR. KLlBY: Because they put a CCllTIE. there. If 

8 they didn't put a CCllTIE. there, I wouldn't have no argurrent, 

9 it would be quite clear that the and clarifies the secood 

10 clause but the CCllTIE. nakes it as clear as they could nake it 

11 that it rrcdifies both clauses. 

12 

13 

THE CDURT: I certainly disagree that it's as 

clear as they could nake it. Excuse rre, Mr. Kilby, nothing 

14 personal, we've been getting along but that's the silliest 

15 thing that you've said, as clear as they could nake it. No. 

16 I think he nay be correct about that CCllTIE. so I'm 

17 not quite sure V\fr1at you've been assuming in your argurrent 

18 that that's the case that there has to be because if you are 

19 in a scherre to defraud and you are telling people you are a 

20 jury consultant, so I hold myself as a jury consultant. I 

21 say I'm an expert, I've done this and it's successful and 

22 blah, blah, blah and I'm lying, just lying, I know nothing, 

23 just a Judge, I don't know anything. I suppose the clear 

24 case would be as I go up to Mr. Breitbart and I say hire rre 

25 as a jury consultant, I will only charge you $500 and I go 
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1 up to you and I say hire tre and I'll only charge you $450 

2 and I find sare third victim because I have to have t'NO or 

3 rrore and I charge them - - and it has to be over a thousand 

4 dollars -- and I say $250 on the third guy. 

5 Part of my scherre to defraud, my false pretense 

6 has to be I lied abJut my qualifications, right? The fact 

7 that all of you are toe srrart for tre and none of you pay tre 

8 a penny, doesn't rrean that I haven't attenpted the critre, 

9 correct? 

10 MR. KlJBY: Correct. 

11 THE CDURI': So now the question is I now go up to 

12 the sarre three lawyers or a different three lavvyers if you 

13 don't like to be part of my exanples, I usually use 'NOrse 

14 exanples on Janet. 

15 If I then go up to the three lavvyers and say okay, 

16 I'll be your jury consultant and, of course, you are no 

17 foels you say okay, haw much is this going to cost my client 

18 and I say well, it depends on haw much titre and blah, blah, 

19 blah and this, that, and the other thing, and I' 11 send you 

20 a bill and you very cleverly call the district attorney's 

21 office and say that Charlotte is trying to get money fram 

22 people but I never deposited an anount. 

23 MR. KlJBY: I suspect you have ccnmitted sare 

24 cntre , probably a misdemeanor. 

25 THE COURT: Well, it's Attenpted Schetre to 
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1 Defraud. The question is whether it's an Atterrpted Scherre 

2 to Defraud when I don' t actually obtain the thousand dollars 

3 and hew do I then, [VJr. Bandler, distinguish between the 

4 second degree which is the misderreanor and the first degree 

5 which is the felony unless there's sare requirerrent that I 

6 have that part of my scherre is an atterrpt to get rrore than a 

7 thousand dollars. 

8 Now I'm not sure, [VJr. Bandler, that you haven't 

9 established it or at least you haven't established it prima 

10 facie because it's not ultimately my decision that you could 

11 say here is what Dr. Schiffman's discount was. I think 

12 you'll have factual questions because - - nevermind, but I 

l3 think you' 11 have factual questions because it's none of my 

14 business but in terms of charging I still need to know 

15 whether the intent has to be to obtain an arrount of rroney 

16 that's the one charge that requires it in excess of a 

17 thousand dollars. I always think when things are too 

18 difficult you should kind of leave them alone. 

19 MR. KLlBY: You think the grand jurors understood 

20 any of this when they were voting out the original 

21 indictment? 

22 TIlE CDURT: I'm sorry, I have never seen it as a 

23 standard whether the grand jurors understood anything nor 

24 does the charge have to be with the sarre precision, blah, 

25 blah, blah. 
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1 I'm just having a lot of difficulty getting my 

2 head around it so I suppose not on the legal issue, I'm 

3 suggesting that perhaps you think about whether or not you 

4 want to confuse the jurors as totally as you've confused the 

5 Judge. 

6 MR. KDBY: I 1A1OUld suggest and I'm not entirely 

7 being facetious here since Mr. Bandler already had the 

8 opportunity to give a charge, this type of charge to one 

9 group of jurors in the Grand Jury, that perhaps his first 

10 efforts might be disclosed to us and we could sort of look 

11 at that as an exarrple of what to tinker with, your Honor. 

12 

13 

14 

15 

THE COURT: You are so funny. 

MR. KDBY: I take it that rreans no. 

Thank you, Judge. 

THE COURT: Now the crirre of falsifying business 

16 records as a felony, the intent to cmmit another crirre and 

17 your theory there is the other crirre is what? 

18 

19 

20 

MR. BANDLER.: The other crirres charged. 

THE COURT: Any of the other crirres charged? 

MR. BANDLER.: Yes, I guess, except for COlli1t 1 

21 which we've been discussing, leave that out. 

22 THE COURT: It also occurs to rre fran reading the 

23 case law with regard to the inpersonation and the identity 

24 theft is that the inpersonation has to be of a specific 

25 person. 
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1 Part of your argurrents have been all of this has 

2 been a big coincidence and if I seem a little skeptical 

3 about that, I'll charge it in front of the jury, but perhaps 

4 you might concentrate on sare language because the forrred 

5 charge just says another person and you might think that 

6 that's not sufficiently clear. 

7 NON, unauthorized use of a caTplter includes at 

8 least in the forrred charge that it is a defense that the 

9 defendant had reasonable grOlIDd to believe that he had 

10 authorization to use the caTplter. 

11 Ib I take it that you want that instructed? I 

12 honestly just don't know. I'm not quite sure 1Ahy they say 

13 that because the charge is when he KnONingl y uses or 

14 accesses a caTplter, et cetera, and it does seem to rre that 

15 when you say in the defense that he had reasonable grounds 

16 to believe that he had authorization that just goes to the 

17 knowingness. 

18 . So When you say sarething is a defense, it irrplies 

19 sarething Which I don't particularly want to get into 

20 telling the jury about just because it's a defense doesn't 

21 neall, I suppose if we do it like an alibi or like self 

22 defense it would be People would have to prove beyond a 

23 reasonable doubt that. 

24 

25 

MR. KlJBY: That would be my preference if that 

COlIDt ends up surviving going to the jury. 
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1 I think the problem is that and I argued this 

2 earlier in my papers that Mr. Bandler' s theory of this 

3 transforms - - I rrean the gravarren of the crirre is gaining 

4 access to a computer that you don't have the right to gain 

5 access to. The legislative history seems to rrake it fairly 

6 clear that there is a difference between on the one hand 

7 using false identification to get access to a computer which 

8 is clearly intended to be criminalized and on the other hand 

9 using a computer in a way that violates the terms of service 

10 which they never intended to criminalize. Mr. Bandler' s 

11 theory is that Raphael Golb violated --

12 

13 

THE CDURT: How do we know they never intended to 

criminalize? In other 'WOrds, if I download sarething into 

14 my computer here at 'WOrk which nobcdy wants rre to download 

15 onto my computer at 'WOrk why am I not guilty of this crirre? 

16 MR. KUBY: I 'WOuld maintain that that is not, that 

17 you can't criminalize that. 

18 Let's take another example, let's say instead of 

19 downloading you were the Judge on the bench and you happen 

20 to be looking at certain items that you're not suppose to 

21 look at, pursuant to your judicial duties you were using the 

22 computer for your 0NI1 delectation as you 'WOuld, you might 

23 lose your job, you might quit your job, but you're not going 

24 to be prosecuted for unauthorized use of a computer. 

25 THE CDURT: You keep saying that but why are you 
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3 everywhere who violates a term of service of any contract 

4 that they engage in with any service provider is ccnmitting 

5 a crirre and that was the very problem we had in the larry 

6 Drew case which I recognize it's a federal case but it still 

7 sort of stand as one of the sweeping discussions of this 

8 area we currently have in the law. 

9 MR. BANlJ.LER.: I think there is a distinction to be 

10 rrade and a lot of it is in the defendant's mind his rrens 

11 rea, if you're just doing serrething innocuous and you're not 

12 deliberately using the system to ccnmit a crirre, that's one 

13 thing. 

14 We're not opening the flcxxlgates to say that every 

15 one who does serre violation of the terms of use is 

16 ccnmitting this crirre. But when scrreone knavvingly and 

17 deliberately using a computer for the specific purpose of 

18 ccnmitting a crirre and when that person k:rloNs the terms of 

19 use prohiliits the use of a computer to carrnit a crirre and 

20 vvhen the very reason to use those computers is to conceal 

21 his identity to carrnit a crirre then we're in a different 

22 area. 

23 MR. KDBY: The trouble is Mr. Bandler is drawing a 

24 distinction without a legal difference. Mr. Bandler is 

25 simply saying we won't prosecute under those circumstances. 
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1 But the reality fran vihat we at least heard fran the 

2 witnesses is obviously if you ccmnit a crine using the 

3 crnputer, you've ccmnitted a crine because you have 

4 ccmnitted a crine pericxi when you use a crnputer or pen and 

5 ink. 

6 TIlE CDURT: Let ne just say the following, okay, I 

7 suppose I should invoke my Fifth Arrendrrent rights before we 

8 have this discussion. 

9 I do send e-mails on my personal account from this 

10 crnputer which is probably not formally, I don't know, we're 

11 not given a contract in terms of terms of use. If there is 

12 sarething written, I don't even know vihat it is, but okay, 

13 there are just certain websites, for exarrple, which are 

14 blocked. For exarrple, Facebook which is often relevant in 

15 criminal cases. I once had a case in which the defendant 

16 net I think it was an undercover police officer but in any 

17 event through a website called I IDve Older Men and of 

18 course I couldn't access that, although it was interesting 

19 to ne related to that particular case. I couldn' t possibly 

20 be in love with any older rren because there aren't any, so 

21 it wasn't for my as you call it delactation. 

22 Assune there is sarething in writing, maybe there 

23 is, I just don't pay attention to it because I will send an 

24 e-mail saying "I'll be hare at six if you want to go out for 

25 a run" nabcdy is going to get too upset with ne. So I 
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1 believe, I have reasonable grounds that I'm pemUtted to do 

2 that since I can 't rrake a phone call. 

3 So the PJint is that you can I t open the flcx:x3gates 

4 as long as a person has reasonable ground. There may be 

5 strictly speaking that the contract and I think probably 

6 this is true in rrost corporations you I re not suppose to use 

7 the ccnputer for personal use, blah, blah, blah, period, end 

8 of story. And yet the local cultural is that eve:rybcx:1y 

9 shoots off a quick e-mail and says "I expect to be free at 

10 seven and we I 11 rreet at" or sarething of that sort and that 

11 would seen to rre leaving aside the Pecple being kind and 

12 chcosing not to prosecute, that the defense would be made 

13 out as a matter of law. 

14 MR. KIJBY: Here is the problem I have with that 

15 analysis, the NYU PJlicy states very clearly in addition to 

16 not being allowed to camri.t crirres using NYU canputers, you 

17 are not pemUtted to behave in an uncivil fashion. You are 

18 not permitted to behave in any nasty fashion to other 

19 people. Eve:rybcx:1y has notice of that PJlicy actual or 

20 constructive by virtue of them accessing the NYU canputer. 

21 If Mr. Golli, knowingly knowing that that PJlicy is 

22 in place and knowing that he I S not suppose to be nasty to 

23 his girlfriend is nonetheless nasty to his girlfriend on the 

24 NYU ccnputer then under Mr. Bandler I s theory he I s using the 

25 ccnputer in an unauthorized way and can be convicted of a 
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1 crine and I am not prepared to believe that the district 

2 attorney's office believes that it can sweep quite so 

3 broadly into our lives. 

4 THE mURT: But we're not dealing with that 

5 clause. His theory is he used it to ccnrnit a crine and that 

6 is not vague. That is not Whatever WlCi vil neans between 

7 friends or lovers. 

8 MR. KUBY: I'm not arguing vagueness. This part 

9 is not a vagueness argurrent. This part is really an 

10 overboard argurrent and I knCJ..\T that we're not arguing that 

11 clause, we're arguing two clauses above it, but they're all 

12 contained in the sarre adrronition. There is nothing to stop 

13 Mr. Bandler except oh, the geed sense of the DA's office in 

14 not making that prosecution, if he so wishes. 

15 THE CDURT: And you knCJ..\T What, if I got a 

16 prosecution because he calls his girlfriend an unpleasant 

17 word. 

18 

19 

MR. KUBY: You would do What? 

THE CDURT: I would deal with it when I got there. 

20 But you knCJ..\T What, that's not What I have. 

21 MR. BANDLER: I don't knCJ..\T if this is a geed 

22 analogy, if you think of carputers and you have access to 

23 the carputer, I can do Whatever I want but if you rent a car 

24 you're borrowing the car for a certain purpose to drive it, 

25 not to drive it off a cliff, not to sell it out for parts, 

Sheila Wesley 
Senior court Reporter 

JA0495



o 

) 

683 

PRCCEEDIN3S 

1 not to take it into a denDlition derby so when you I:orrow 

2 the use of the NYU carputer system, it's for certain 

3 plllpOses, and there nay be shades of gray if civil or not 

4 civil but When you deliberately I:orrowing it to commit a 

5 crirre or to take the car into a denDlition derby, I think we 

6 have a different issue. 

7 MR. KI.lBY: I actually like tbat. So if Junior 

8 I:orrows dad's car to go to the store and without 

9 authorization he stops off at his girlfriends' house, he can 

10 be charged with unlawful use of an autrnobile When dad finds 

11 out? 

12 TIlE CDURT: '!bat brings up sarething fran rrany, 

13 rrany years ago about detours and frolics and all those sorts 

14 of things. 

15 So Whether or not the corporation, for example, is 

16 liable and the employee has used the crnpany van to go to 

17 the ball game unauthorized . Uncivil is kind of a funny 

18 phrase. So if you are having a relationship with sarebody 

19 and you banter, banter or Whatever you want to call it and 

20 it has sare fairly strong language in it, not necessarily 

21 upsetting but uses strong language, you nay not have tbat 

22 uncivil in tbat context as they say in the civil context, to 

23 be liable, you have to look at context but I don't have tbat 

24 case. 

25 It's not tbat he was uncivil, it's not tbat he 

Sheila Wesley 
Senior court Reporter 

JA0496



o 

) 

, 
) 

684 

PRCXEEI:mx;s 

1 accused Larry SchiffnBn of plagiarism which you might argue 

2 is uncivil. That's not what we have here. If that VJaS the 

3 case then I would agree with you, I would say that's kind of 

4 cdd, because clearly if there is no question whatever I 

5 believe I think we all agree that if he used the carputer 

6 and he sent an e-mail to Larry SchiffnBn at his correct 

7 address and said you are a dirty plagiarist and he signed 

8 it, indicated to or he signed it anonyrrous or he signed it 

9 Raphael GoTh, he would be First Arrendrrent protected. 

10 MR. KUBY: I agree. 

11 THE COURT: And \\hether or not it 1NOUld be 

12 unauthorized use although it's not civil whatever that rreans 

13 I don't have that. 

14 MR. KUBY: We'll agree with your original 

15 proposition. can I get Mr. Bandler's agreerrent to that? 

16 MR. BANDLER: One e-mail I 1NOUld agree. If he 

17 sent a thousand e-mails to Dr. SchiffnBn then we might have 

18 an aggravated harassrrent. 

19 THE COURT: A thousand e-mails might be so 

20 excessive and bring it to stalking. I'm not going to deal 

21 with that. I don't know \\hen I go over the line of you are 

22 allowed to. 

23 MR. KUBY: I don't either. IDes Mr. Bandler know 

24 \\here the line is? 

25 THE COURT: That's not our case. It's all very 
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1 interesting to talk about better cases than you got here but 

2 I don't want to. 

3 MR. KUBY: I think going back to Mr. Breitbart' s 

4 question about scheduling - - well, I won't speak for the 

5 People. 

6 MR. BANDLER: Well, you said you're putting on a 

7 case or no? 

8 

9 

10 

MR. KUBY: I didn't say. 

MR. BANDLER: I think I should be done Monday. 

THE COURT: So you prepare a reasonably brief 

11 rrotion to dismiss and I'll deal with it and then we'll start 

12 putting on your case. 

13 MR. KUBY: Would you prefer that in writing or do 

14 you Object to it in writing? 

15 THE COURT: I guess in terms I prefer it 1Il 

16 writing because it's easier for Ire to cope with. 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KUBY: Fine, thank you. 

THE CDURT: I don't require it in writing. 

MR. KUBY: And you don't Object to it in writing? 

THE COURT: I certainly do not. 

MR. KUBY: Thank you, Judge. 

(The trial was adjOl1lll.ed until September 24, 

2010 at 10: 00 a. ffi. ) 
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1 A I wouldn't have wanted to have to bring him. I would 

2 have been very worried about his health and well-being. He 

3 tends to sleep a lot and the trip would be overwhelming for him, 

4 I believe. 

5 Q So vvho would you say aside fran the rredical 

6 professionals, vvho else would be closest to him as a care giver? 

7 A Well the aides at the facility are his primary 

8 caretakers but my husband and I are the ones that have made 

9 major contact with him. 

10 Q To your koowledge did your father ever open up an 

11 e-mail account --

12 

13 

14 Q 

MR. BREITBART: Objection, your Honor. 

THE COURT: You may ask your question. 

To your koowledge did your father ever open up an 

15 e-mail account Frank dot Cross 2 at gmail dot can? 

16 

17 

18 

A 

Q 

A 

No. 

How do you koow that? 

Well, in his desire to communicate with the outside 

19 world we have sat down with him in the last few months and setup 

20 a gmail account for him. He set it up in the narre of F M Cross 

21 Junior which is the way he would refer to himself either that or 

22 Frank Moore Cross and we gave him a list of instructions one by 

23 one so that we were hoping that he could get into the e-mail 

24 account and begin writing to friends and he to my knowledge 

25 never succeeded getting into the account. 
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1 I left a TIessage on the account that if he were to 

2 reach my TIessage that he would send a TIessage to TIe on my hot 

3 nail acoount and that's hON I would know and he' s not been able 

4 to do that. 

5 Q And have you seen sare e-nails sent fran the e-nail 

6 account Frank dot Cross 2 at grrail dot can? 

7 A I'm sorry, I don't understand. 

8 Q Did you ever look at sare e-rrails that were printed out 

9 that were sent fran an e-nail account Frank dot Cross 2 at grrail 

10 dot can? 

11 

12 

A 

Q 

They were sent to TIe fran your office. 

And the writings in that, in those e-nails is that your 

f ) 13 father's style? 

14 A 

15 

16 Q 

17 style? 

18 

19 

20 

21 

A 

Q 

No. 

IVlR. BREI'IBART: Objection, your Honor. 

The writings in those e-nails was that your father's 

THE WITNESS: Can I answer that? 

THE COURT: Yes, na' am. 

It does not appear to be his style. 

And since your father been in the assisted living, has 

22 he care to New York City? 

23 

24 

A 

Q 

Absolutely not. 

Has he care to the Bobst Library at New York 

25 university? 
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3 

Proceedings 704 

THE SERGEANT: Jurors entering. 

(Whereupon, the jury entered the courtroom.) 

THE CLE8K: Case on trial continued. All parties 

4 are present now. The jury is present and is seated. 

5 

6 

7 

8 

9 

THE COURT: Okay, Mr. Bandler? 

MR. BANOLER: People call Dr. Robert Cargill. 

THE SERGEANT: Witness entering. 

(Whereupon, the witness entered the courtroom.) 

THE CLE8K: Sir, do you sincerely and solemnly 

10 swear or affirm that the testimony you are about to give to 

11 this Court will be the truth, the whole truth, and nothing 

12 but the truth, do you so swear or affirm? 

13 THE WITNESS: I do. 

14 0 R. ROB E R T CAR GIL L, having been first duly sworn, 

15 was examined and testified as follows: 

16 THE COURT OFFICER: In a loud clear voice for the 

17 record, please state your name, and spelling your last name, 

18 and county of residence. 

19 THE WITNESS: County? My name is Robert Raymond 

20 Cargill, C-A-R-G-I-L-L. I live in Los Angeles County, 

21 California. 

22 THE COURT: Okay. So, doctor I need you to speak 

23 up so we can all hear your testimony. If you don't 

24 understand a question, let me know so we can ask it more 

25 clearly. If there's on objection to the question, give me a 
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1 chance to address that. 

2 DIRECT EXAMINATION 

3 BY MR. BANDLER: 

4 

5 

6 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Los Angeles County, what state is that in? 

California. 

Who are you employed? 

I am presently employed by UCLA. 

What's UCLA? 

University of California Los Angeles. 

What's your title there? 

I am a instructional technology coordinator for the 

12 Center For Digital Humanities at UCLA. 

THE COURT: Center of what? 

THE WITNESS: Center for digital humanities. 

THE COURT: It digital? 

705 

13 

14 

15 

16 THE WITNESS: It's a -- 20 years ago, UCLA decided 

17 the humanities were grossly underrepresented with regard 

18 technical things, and so they began a department that 

19 specifically aided humanities professors with technical 

20 instructors, technical help. 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

How long have you had that position? 

Since February of 2009. 

And do you teach also? 

I do. I am an adjunct processer at UCLA. 

What do you teach? 
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1 

2 

A. I just got through teaching a course on the mythology 

of other world journeys, through the Center of Religion, I also 

3 taught a course last spring called Jerusalem, the holy city. 

4 It's the history of the city of Jerusalem. 

5 

6 

Q. 

A. 

7 my PhD. 

8 Q. 

And what do you before you got that position at UCLA? 

I was adjuncting at other universities, and finishing 

And your adjuncting at other universities, what things 

9 were you teaching there? 

10 A. I taught a course in Portland State University, which 

11 was the Dead Sea Scrolls. I taught a course on the Dead Sea 

12 Scrolls at Portland State. I taught a course at Azusa Pacific 

) 13 University on the books of Lou Getz [phonetic] New Testament and 

14 a seminar on the books of First and Second Samuel in the Hebrew 

15 Bible. 

16 

17 

18 

Q. 

A. 

Q. 

Do you have a bachelors degree? 

I do. 

When did you get that, where did you get it, and what 

19 was it in, of you don't mind the compound question? 

20 A. Bachelors degree in human physiology, natural sciences 

21 at Cal State University Fresno. And I got that in 1996. 

22 

23 

24 

Q. 

A. 

Q. 

25 please? 

And do you have a masters? 

I have too many masters degrees. 

Could you tell the jury a little bit about them, 
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MR. BBElBART: Sorry, Judge, could you ask the 

witness to. keep his voice up? 

1 

2 

3 A. I am sorry. I have -- I enrolled after graduating from 

4 Fresno State, in a natural science degree at Pepperdine 

5 University. I enrolled in the master divinity program, which lS 

6 a seminary degree. And I received both a masters of science 

7 degree and master of divinity degree from Pepperdine University 

8 In 2000. 

9 Q. And you said a PhD that you got. When did you get 

10 that? 

11 A. I then enrolled in UCLA in 2002, and worked first on a 

12 master of arts degree in ancient near eastern civilization. And 

) 13 then towards a PhD in near eastern languages and cultures, 

14 emphasizing biblical studies and archeology of the levant. 

15 Q. Near eastern or ancient near eastern, what time and 

16 geographical area does that cover? 

17 A. I was -- my area of emphasis was a Second Temple Period 

18 Judaism. That would be Jewish history from the return from 

19 exile down through the destruction of the temple and a few years 

20 after that. This would have been from, you know, 500, 513 , 520 

21 BCE down to 70 CEo 

22 Q. Have you written any publications that relate to the 

23 Dead Sea Scrolls? 

24 

25 

A. 

Q. 

Sure. 

Can you summarize some of those? 
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1 A. I published an article in near eastern archeology, 

2 which was essentially a summary of my work doing virtual 

3 reconstruction of the archeological site of Qumran on the Dead 

4 Sea Scrolls. This was the place associated with the discovery 

5 of the Dead Sea Scrolls. That article was, I think it was 

6 called the Qumran Digital Model. It was a near -- I also 

7 published a book later that year which was a revised -- my 

8 revised dissertation called Qumran Through Real Time, a virtual 

9 reconstruction of Qumran and the Dead Sea Scrolls. And where I 

10 -- it's a revised dissertation. What I did is I presented the 

11 digital model I created and the arguments, not only the history 

12 of literature behind Qumran archeology, but also my argument. 

13 Q. So, the virtual and virtual reconstruction, what does 

14 that mean? 

15 A. It's virtual reality. It's real virtual reality. What 

16 we do now -- a lot of people can't look at an archeological 

17 blueprint, they can't look at a map and see this was a door or 

18 this was a staircase and things like that. So, with modern 

19 technology what we can do is reconstruct in 3D different 

20 theories about Qumran, about -- the site I worked on was Qumran. 

21 But you can do it with any site. What we would do is rebuild 

22 this site, and then one of the innovations I added to this was 

23 the ability to put in switches, and that is one criticism I 

24 received about my work was that it's just my interpretation of 

25 Qumran. I didn't want it to be just what I thought. I put in 
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1 switches so I could interpret Qumran as Dr. Jody Magness would 

2 say, or I could interpret Qumran as Dr. Yitzchah Hirshfeld who 

3 has a different opinion. I can put in all these different 

4 archeologists' opinion about the site, and then switch them on 

5 and off, so we can compare whose interpretations are better, is 

6 this interpretation better, and is this interpretation better. 

7 I put all of that into one digital model. We can use that to 

8 test different theories of the archeology of Qumran. 

9 Q. So, if I want to use your model, I could say, so this 

10 area, let me make it bath or let me make it a scrolls writing 

11 or 

12 A. Yeah. You literally-- what I did is put in the 

13 different interpretations from the published archeologists 

14 today. So, and it's in real time. It's virtual reality. So, 

15 if you want to go up the stairs, you go up the stairs. If you 

16 want to go out a window, you can go out a window. If you want 

17 to change to see what it looked like if Hirshfeld, what he 

18 argues this room, if you want to see what Dr. Magness argues, 

19 you can see the different interpretations all in 3D. 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Have you appeared on television at all? 

I have. 

What kinds of shows? 

I started doing talking heads. The talks heads where 

24 they do some dramatic interpretation. They will cut to me. I 

25 am like, yes, this is interesting, or something like that. I am 
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1 usually more articulation than the that. And then I appear 

2 doing more and more of those shows. Then I recently did a show 

3 that aired, I think in July of had this year, called Writing the 

4 Dead Sea Scrolls, which specifically examined the different 

5 theories about who wrote the Dead Sea Scrolls. 

6 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

Q. 

A. 

That show was for who? 

For National Geographic. 

Are you active on the internet? 

Very. 

What kind of things do you do on the internet? 

Well, I have a blog, robertcargill.com. I have a 

12 website, bobcargill.com. I am -- I've been on Facebook since 

13 the very beginning, although I am starting to back off of that a 

14 little bit. I'm an active Facebooker trying to use Facebook 

15 with my course, trying to go where the students are. Since 

16 they're all on Facebook anyway, I try to use that and put the 

17 lecture notes and hints to a quiz, something like that, get them 

18 involved in what I am teaching. 

19 Q. Are you on any discussion lists, internet discussion 

20 lists? 

21 A. Sure. I am on a host of -- well, I have Google alert 

22 set up. I can put in -- I don't know if you use Google alert 

23 is. I can put in a topic and then any time something appears on 

24 the internet I can get it. I am on A & E 2 news group, which is 

25 a Yahoo group that's dedicated to studies, things about ancient 
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1 near east. I am on all kinds of technology lists search, any 

2 new issues for my job, now anything that comes up about digital 

3 humanities, I receive an E-mail. 

4 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. 

Q. 

Do you know Dr. Gorman Golb personally? 

I do not. 

Have you ever had any direct contact with him? 

I have not. 

Have you had any indirect compact with him? Was he 

9 ever critical of something? 

10 A. Yes. 

11 Q. And could you just briefly summarize what he was 

12 critical of? 

13 A. In 2007, I believe it was, I had created a movie called 

14 Ancient Qumran, a virtual reality tour, a digital 3D movie that 

15 was to be installed at San Diego Natural History Museum as a 

16 part of their exhibit of the Dead Sea Scrolls. I was a graduate 

17 student at the time. And that movie involved the script. And 

18 the way it worked was the museum director wanted to have a movie 

19 that was playing on the screen, but they wanted it to be kind of 

20 like Disney. They wanted it to have a live person reading the 

21 script. And so, for the first three months of that exhibit, 

22 there was a live person trying to read all the stuff that we had 

23 written together, while the movie was playing in the back. And, 

24 about halfway through, the summer was ending. All of the 

" .-' 25 college interns that were reading had to go back to school. And 
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1 so he called me back, and he said would you rewrite the script, 

2 and then overlay it as a narrative so we don't need a live 

3 presenter. So, in the process of rewriting that script, 

4 Dr. Golb either communicated with or had someone communicate 

5 with the Natural History Museum in San Diego requesting a copy 

6 of the script. And they sent him a copy of the script. He then 

7 wrote a very critical review of my script. I think it's 

8 important to note that at the top of the script in clear letters 

9 I say no portion of this script may be reproduced, published in 

10 any form. 

11 Q. Let me -- so, Dr. Norman Golb, he was critical of your 

12 script? 

13 A. He was critical of the script, yes. 

14 Q. Now, have you ever dealt with anyone who used the name 

15 on the internet of Raphael Golb? 

16 

17 

A. 

Q. 

I am sorry. 

Have you ever dealt with anyone only the internet who 

18 used the name Raphael Golb? 

19 A. I believe I have, yeah. 

20 Q. But who used that name, particular name on the 

21 internet? Did anyone criticize you under the name Raphael 

22 Golb? 

23 

24 

A. 

Q. 

Not to my knowledge, no. 

Now, after Dr. Golb wrote this criticism of your work, 

25 what happened? Did you become aware of any complaints that your 
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university received? 

A. Yeah. 

Q. How did you become aware of that? 

A. Because I got called into the dean's office. I mean 

5 the dean called me, and said, hey, I got a letter. What's going 

6 on, who is this guy. Basically, when the museum sent the script 

7 to Dr. Golb, it was in an E-mail, attached to an E-mail that 

8 says this is a courtesy copy. You asked for a copy of the 

9 script. We are sending this to you. And of course on the top 

10 of the script, it said don't reproduce it. He then turned 

11 around and took ten or eleven large excerpts out of that script 

12 and published a critique of the script, not the movie --

13 

14 

15 

16 A. 

MR. KOBY: I don't understand what the he is. 

THE WITNESS: Dr. Norman Golb, Dr. Golb . 

MR. KOBY: Thank you. 

Published critical comments, eleven excerpts from the 

17 script and wrote comments that were marginal notes. Actually 

18 wrote a critique of the editorial notes that were involved in 

19 the script. So, he wrote a critique, he posted that on the 

20 Oriental Institute's -- online, than their website. And then 

21 sent some letters, hand-signed letters in signed by Norman Golb 

22 to my administers, basically asking them, you know, why I 

23 excluded him. 

24 Q. 

25 that? 

You said the Oriental Institute. Briefly, what is 
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o 1 

2 

A. To my knowledge, the Oriental Institute is a center 

within the University of Chicago, and it's a very prestigious 

3 center. It's a highly acclaimed center that basically studies 

4 ancient near eastern civilization. 

5 Q. Dr. Norman Golb was part of that? 

6 A. Yes, he's part of the Oriental Institute. 

7 Q. Dr. Norman Golb wrote a letter complaining about your 

8 work, but did you become aware of some E-mail complaints to 

9 UCLA? 

10 A. Yes, administrators at UCLA were getting complaints 

11 about the same time that I was having my attention drawn. 

12 Q. How did you become aware of these E-mails that were 

/ .) 13 being sent? 

14 

15 

A. I received an E-mail that basically said --

MR. KUBY: Objection, Judge, unless he is 

16 referring to a document in evidence. 

17 

18 

19 

MR. BANDLER: It's personal knowledge. 

MR. KUBY: Hearsay. 

THE COURT: We not having him say what the E-mail 

20 said for its truth, but rather what the E-mail said. So, 

21 you may continue, sir. 

22 A. Thank you. The E-mail basically said I can't find a 

23 review of that movie, could you point me to a review. It was an 

24 E-mail from someone I never heard of. 

25 Q. This was an E-mail sent to your E-mail address? 
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Yes. 

And did you become aware that other people at UCLA were 

3 receiving E-mails from --

4 

5 

6 

A. 

Q. 

A. 

Yes. 

And how did you become aware of that? 

Because one scholar after another kept coming up to me 

7 saying what is this, what are you doing, what is this, what's 

8 going on here. And, I would have to go to the scholar and say, 

9 look, there's somebody out there who doesn't like my -- the way 

10 I am arguing my dissertation. They don't like the conclusion I 

11 reached. They are taking it upon themselves to go online and 

12 just have at it with me just to critique what I am doing. They 

13 

14 

15 

16 

are doing this online. 

Q. Do you remember when approximately this started? 

A. Oh, I want to say 2007, late 2007. 

Q. Do you remember approximately how many people from UCLA 

17 approached you to say, hey, I got this E-mail complaining of 

18 about you? 

19 A. Everyone in my department, the Department of Near 

20 Eastern Language and Cultures, people in the press room, the 

21 provost of the university, the dean of my college, all of them 

22 were saying, you know what, pardon me, what the hell is going 

23 on, what is this all about. 

24 Q. And did there come a time when you became aware of some 

25 internet blogs about your work? 
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1 

2 

A. Yeah. Basically what was taking place was what we call 

in the tech world a Google bomb, a Google bomb. What you do is 

3 in a Google bomb, is you write something on line, and algorithm 

4 that drives Google search results is based upon how many other 

5 it documents link to it and the credibility of those documents. 

6 So, what you do is you post something online, then you would 

7 copy and paste that on to a blog somewhere else, and link to 

8 that. Then you would go back in the original document and 

9 update that document and link to the blog. Then you paste that 

10 on another blog. Then you paste that on another blog. You try 

11 to build up as many of the same thing, and you use meta tags and 

12 key words to 

13 

14 

15 

16 

THE COURT: Meta tags? 

THE WITNESS: M-E-T-A. 

THE COURT: What are those? 

THE WITNESS: Key words. There are -- sometimes 

17 you are asked to describe, you do a keyword search. 

18 Basically I want to search for greatest baseball team on 

19 earth, right. And so, you are hoping that -- I am guess you 

20 are in New York, it would be the Yankees or the Mets. I 

21 don't want to guide anyone in the room. It would be 

22 something like that. This would come up. So, maybe when 

23 you are blog, you put greatest baseball team on earth 

24 Yankees because you want that result to come up. Someone 

25 was cutting and pasting the same thing over and over in the 
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attempt to elevate its search standings within Google. 

Q. When in relation to these anonymous E-mail complaints 

3 did this internet blog campaign take place? 

4 A. The internet campaign had been going on before I was 

5 involved with the San Diego exhibit in 2007. It had been going 

6 on long before that. I first began seeing blogs about it with 

7 the Kansas City exhibit, which was prior to the San Diego 

8 exhibit in 2007, with the Seattle exhibit which was in 2006. 

9 Then, of course, the San Diego exhibit. The scrolls then moved 

10 to North Carolina, then New York, and Toronto. Then there was 

11 a, just a massive campaign critiquing seeking all of those 

12 exhibit. 

13 Q. What was your initial action in connection to these 

14 internet attacks upon you? 

15 A. Well, your first when I first was attacked, I mean 

16 your first inclination is to respond to them. I was warned not 

17 to respond because anything I say would be copied and pasted and 

18 then responded to elsewhere. And the example was Dr. Risa 

19 Levvitt KOhn who was the curator of the San Diego 

20 MR. KUBY: Judge, I will object to this hearsay 

21 within hearsay. The example, whose example? 

22 THE COURT: I will permit it to explain why he 

23 didn't respond. 

24 A. I was at San Diego. I saw very critical things being 

25 said about the exhibit. And as someone who is online, I want to 
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1 go in, just like you do at the bottom of a news article, and 

2 respond to these comments, and I was warned not to do that. 

718 

3 Because Dr. Kohn had responded earlier to a critical complaint 

4 about the thing, and then that comment was then copied, taken 

5 elsewhere, posted on a blog, and then a response to that was 

6 given, and then that give and take was copied over and over and 

7 over with the intent to humiliate her. 

8 

9 

Q. So 

MR. KOBY: Objection to what he believes the 

10 anonymous person's intent was. 

11 THE COURT: Yes. Intent will be a question for 

12 the jury. I will strike that. 

13 Q. So, your initial response to these attacks on you were 

14 to ignore it? 

15 A. You can't ignore it, but, you can -- yeah. I was 

16 warned don't respond. 

17 Q. Don't respond? 

18 A. Whatever you do, just let it go. Whoever it is, this 

19 has a bug, it's a bully, it will pass. It will -- he'll find 

20 someone else to pick on later. 

21 Q. Did there come a time when you started tracking various 

22 aliases that were either sending E-mails or doing blogs? 

23 A. 

24 Q. 

25 A. 

Yes, sir. 

And why? 

It doesn't take a genius to realize that someone was 
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1 copying and pasting the same thing and using a different name. 

2 The language was the same, the grammar was the same, the content 

3 was the same, the, the combative style was the same. Everything 

4 was the same comment to comment to comment. And yet, every, 

5 every name underneath it would be a different name. So, you get 

6 one from Charles Gadda, you get one from Frankel, you get one 

7 from Friedman, you get one from -- just -- but it was it 

8 doesn't take a genius to see this is the same person. I assumed 

9 the same person copied and pasted pasting the same thing and 

10 used different name. 

11 Q. Why did it matter so much to you that you took the time 

12 to do this, why did it matter? 

13 A. Because they weren't going away. The bully wasn't 

14 stopping. It kept intensifying and intensifying. It began to 

15 go from critiquing just -- the original critique of the San 

16 Diego exhibit was the same the as the critique of the Seattle 

17 exhibit, and same as others, that is Dr. Norman Golb had not 

18 been invited to speak. He wasn't allowed to come present his 

19 theory. Other scholars, Dead Sea Scrolls, archeologists, a lot 

20 of them were invited to speak, but Dr. Norman Golb wasn't. 

21 There were campaigns online, campaigns against -- letters 

22 written to San Diego. Everyone in the museum had written either 

23 handwritten letters, E-mails.readtheblogsoverandover.It 

24 was a generic complaint, why didn't you invite Dr. Norman Golb 

25 to speak. But soon after that, as soon as it was found out I 
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1 was involved, I hadn't yet -- I was just a grad student on a 

2 research grant to provide some new technology that none of the 

3 other scholars could do. So, I was starting to build this 

4 thing. And, now it became personal attacks against me. 

5 Q. And how did you go about tracking various aliases and 

6 their internet activity? 

7 A. As a researcher, you learn to write everything down. 

8 You write everything down. And I am very active on the 

9 internet. I grew up with Netscape, and, you know, the origins 

10 of internet browsing. That's what I have done. That's how I 

11 put myself through school is doing technology. And so, I began 

12 bookmarking everything that I read that had anything -- I was 

( ) 13 already doing this because as a scholar writing, actively 

14 writing a dissertation on the Dead Sea Scrolls, I want to know 

15 every internet resource available to me. But I had a special 

16 file for all of these critical things I thought were the same 

17 guy or the same people, some group of people or one person. I 

18 thought everything that was critical, that had the same grammar, 

19 same style, that could be the same person, I put into a bookmark 

20 in a folder. 

21 Q. And, what kinds of things made you thought it was the 

22 same person? 

23 A. As I stated, the subject matter is the same, the Dead 

24 Sea Scrolls. The argument is the same, it's an attack against 

25 Dead Sea Scrolls exhibition, specifically against those who are 
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1 asked to come and speak at the exhibition as a part of the 

2 distinguished lecturer series. It would always, always, always 

3 make arguments in defense and promoting and defending Norman 

4 Golb, Dr. Norman Golb at the University of Chicago. It was 

5 always arguing that he had a theory that everyone was ignoring, 

6 that no one was paying attention to, and it was some form of 

7 conspiracy or some form of, you know, something bad that was 

8 taking place to keep Norman Golb off this thing. And so, these 

9 letters were basically there, and they say in the letters, I 

10 mean, the letters when you read them, they actually say things 

11 like, this is very disturbing, it's embarrassing, things like 

12 that to try to influence the museum to bring Dr. Golb out to 

) 13 serve as a lecturer. 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

A. 

20 name. 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Have you ever used aliases when posting things online? 

Sure. 

Do you ever impersonate anyone? 

No. 

Do you do a lot under your own name or your own hand? 

I do, yeah. I am very -- a whole lot under my own 

Do you have a handle? 

Yeah. 

What's that? 

I have a couple of handles. One is bobcargill, all --

25 no space in between all lower case, and for a long time, I wrote 
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everything in no caps. And people ask me why. It was because 

-- it's actually because if you look at a URL at the top of your 

browser when you go to Yahoo, at the top, that's all lower case. 

When you look at E-mail addresses, everything is in lower case. 

Early programming languages were done in lower case. Often 

times you can identify programers by they use all lower case 

when they are online. That and E.E. Cummings used to do it I am 

told. 

Q. They are a programmer or they don't like the shift key? 

A. I have been accused of being lazy, not wanting to reach 

over and hit the shift key. 

Q. At the time the internet attacks were happening against 

you, what was happening with respect to your PhD? 

A. Well, the handles I was using was bobcargill. I have 

another 

Q. I am asking about the time 

A. I was in min progress, was still working on my PhD. 

Q. Did you use -- were you able to determine internet 

protocol addresses of this alias? 

A. Sure. 

Q. And how were you able to determine that? 

A. By a number of means. Sometimes when you post on 

let's say, for instance, a news article comes out online. 

There's a comments box at the bottom. Sometimes you can just 

type in comments and just type in any name you want. Sometimes 
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1 you have to register. You have to give them your full name. 

2 That's becoming more and more frequent because of the abuse of 

3 anonymity. A lot of time they will post a name, they mayor may 

4 not post E-mail address. And some blogs post the IP address 

5 right below it. Most of the comments that were made consistent 

6 with critiques of Dead Sea Scrolls museums, and defense and 

7 promoting Dr. Norman Golb were just anonymous names. Some of 

8 them actually printed the IP address next to it. Then you can 

9 see, here's an IP address. I know IP address, every computer 

10 online has to have a way to connect to the internet. The IP 

11 address is a unique identifier for someone's machine online. 

12 Another way to do it is using Wikipedia. Wi kipedia , if you do 

) 13 not register your account, whatever t.ermina1 from which you make 

14 a comment online, they just record and log the IP address right 

15 up there. Wikipedia administers can also go behind the scenes 

16 and see the IP address. The third way is via blogs. When you 

17 write a blog and someone leaves a comment, like I've got this 

18 guy that leaves a comment on my blog every day, I never approve. 

19 He leaves comments on my blog. When you leave a comment on a 

20 blog, it gives the name of the person or at least whatever name 

21 they gave. It gives the E-mail address or whatever E-mail they 

22 give. It gives you the IP address. They have no control over 

23 that. The IP address is shown there. And then you can look at 

24 that IP address. And then I went to publicly available 

25 software, What is My IP. There's lots of them out there. You 
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1 type the IP address in there. It will actually map where this 

2 post is being made. It will actually tell you where it is. 

3 Q. Did there come a time when you learned about an IP 

4 address that resolved to Mindspring? 

5 

6 

A. 

Q. 

Yes, sir, I did. 

And from where and when was that actually -- let me 

7 display part of what's in evidence as Exhibit B. And talking 

8 about an Earth Link correspondence from September 5, 2008 and 

9 the IP address of 69.86.34.90. Did there come a time when that 

10 IP address came to your attention? 

11 

12 

13 

A. 

Q. 

A. 

Yes, sir. 

And when was that and what context? 

Repeatedly. Many of the b10gs, many of the comments, 

14 many of the things that were posted, comments on colleagues' 

15 b10gs, things like that, have that number there, the one that 

16 ends in 34.90. That number was consistently used at the 

17 beginning of the campaign. No matter what name showed up, no 

18 matter what the thing said, no matter what the supposed E-mail 

19 address was from, that was the IP address that turned up on a 

20 lot of these, which helped me realize that it really was, even 

21 though it says Jessica Friedman, or this will say blue eyes, or 

22 this one will say something. They all have the same IP address. 

23 So, that's how I know that. I didn't know who it was, but I 

24 knew that all the people, all of these aliases were coming from 

25 the same IP address. 
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1 Q. Did there come a time when you became aware of some IP 

2 

3 

4 

addresses that resolved to New York University? 

A. Yes. 

Q. I want to display People's Exhibit 4. Did you get a 

5 chance to look at this briefly yesterday? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

Yeah. 

And do you recognize any of these IPs generally? 

Yes, sir. 

And where and when approximately did you start seeing 

10 some of those IP addresses? 

11 A. At one point in the campaign, the someone who is 

12 chatting or was arguing with a man using someone -- using an 

/ ) 13 alias that we thought was consistent with other aliases, said in 

14 the midst of this corrment, midst of this exchange, you know, we 

15 know your IP address. You are an idiot for sending all of these 

16 things from the same IP address. At that point, we began to see 

17 the same IPs, the same, pardon me, the aliases, and the same 

18 corrments, the same arguments being made from a new IP address. 

19 Now, the campaign was so widespread, and it was on so many 

20 fronts that's how you build a Google bomb. If you want the 

21 results to go up on a Google hit, you can't post on one site. 

22 You have to copy that post on a blog, go to a different blog, 

23 and go to Wikipedia. Then you've got to go to NowPublic. You 

24 got to go to all these different places, and try to get it on 

25 there as much as you can. Things go up. We began to see a lot 
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1 of the internet, pardon me, the message room chat, a lot of the 

2 posting began coming from these IP addresses. I grabbed the IP 

3 addresses, put them in the same publicly available things, and 

4 they began reporting back to the Bobst Library, B-O-B-S-T, Bobst 

5 Library at NYU. So, now you've got the original IP address, the 

6 one ending in 34.90, pointing to a block away from the Bobst 

7 Library. Now, after he was told that, by the way, you know you 

8 are using the same IP address. Why if someone wanted to tell 

9 him to do that, I don't know. But he then just started going 

10 over to the Bobst Library it appeared, and we were able to 

11 confirm that when we got a bunch of successive E-mails --

12 

13 

14 
,. 

MR. KOBY: 

the. we. Who are we? 

THE COURT: 

Sorry, Judge, who are we? I object to 

Okay. Let's try I, okay? You may 

15 proceed. 

16 A. I and a number of scholars whose names I will be happy 

17 to provide began receiving E-mails, which I will be happy to 

18 provide, from the same IP -- the same aliases, but using. the IP 

19 addresses that all registered the same productivity lab at NYU. 

20 So, what would happen is someone would sit down at this 

21 computer, send an E-mail, and sign it Jessica Friedman or 

22 something, would stand up, copy and paste that E-mail to a 

23 memory stick or something, disk, something, sit down at the next 

24 computer, paste that same E-mail that changed the name or used 

25 the same name, and send it to someone else. And these different 
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1 scholars were sending me these E-mails saying, I got this one. 

2 I said make sure you get the header, because at the time, the 

3 defendant didn't know that the E-mail, a -- the IP address were 

4 contained in the header of these E-mails. 

5 fI!IR • KUBY : Judge, I object to what Mr. Cargill 

6 believes the defendant did or did not do. 

7 

8 

9 

10 

Q. 

A. 

THE COURT: Sustained. 

So 

What this individual who was passing himself --

THE COURT: Don't tell us what somebody else's 

11 state of mind is, that's the point. 

12 THE WITNESS: Sure. 

13 Q. Let me get you to early August of 2008. Did there come 

14 a time when you saw a blog that accused Dr. Schiffman of 

15 plagiarism? 

16 

17 

18 

19 

20 

21 

A. 

Q. 

Q. 

A. 

Yes, sir. 

And what was your reaction when you saw that blog? 

fI!IR. KUBY: Objection to his reaction. 

THE COURT: Sustained. 

What did you do as a result of seeing that blog? 

I called Dr. Schiffman, like I had called every other 

22 scholar who had been attacked by this campaign. 

23 

24 

25 

Q. 

A. 

Q. 

Did you provide Dr. Schiffman with some information? 

I did. 

And you spent quite a lot of time tracking this 

Kathleen Aimone, RPR 
Senior Court Reporter 

JA0526



() 1 

2 

3 

4 

5 

6 

Direct - Bandler/Cargill 728 

individual, right? 

A. Far too much time. 

Q. In fact, you have an internet site devoted to it? 

A. I do. 

Q. And it's called Who Is -- what is it called? 

A. The name of the site is who-is-charles-gadda.com, with 

7 dashes in between. 

8 

9 

Q. 

A. 

Why Charles Gadda? 

Charles Gadda was the chief alias, in my opinion was 

10 the chief alias behind the entire campaign to smear the Dead Sea 

11 Scrolls exhibits. And so, Charles Gadda became kind of the one 

12 who would post all of the chief articles, make all the -- and, 

: ) 13 all the other aliases seemed to be subordinates to that one. 

\ 

/ 

14 Q. In your mind, that's the main alias? 

15 A. It wasn't the first alias. It's the one that became 

16 most identified with the campaign against the Dead Sea Scrolls 

1 7 exhibitions. 

18 

19 

Q. 

A. 

And what's NowPublic, briefly? 

Now Public, NowPublic is an -- it's a new site. It's I 

20 think half blog and half news. It's an aggregation site. What 

21 you do is create an account for yourself. You write whatever 

22 you want. You are an open reporter. You write whatever you 

23 want. And then you post it on your -- on a news site. Then the 

24 editors have NowPublic can come along and say this is a good 

25 article, we will put that on our main site. It's half like a 
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1 blog, but it has the advantage of being deemed as a news site, 

2 so that on Google alerts, the alerts I get come from news 

3 alerts, which are valued higher than blog alerts. 

4 Q. I want to direct your attention to on or about 

5 September 12, 2008. Did there come a time when you made a 

6 complaint to NowPublic? 

7 

8 

9 

A. 

Q. 

A. 

Yes,sir. I made several complaints to NowPublic. 

Can you tell the jurors and why you did it? 

When I first read some of the things which the alias 

729 

10 Charles Gadda had written, I wrote to NowPublic saying we have a 

11 lot of evidence to suggest that this is an alias, it's not a 

12 real person, and that it's a part of a widespread campaign to 

) 13 defame to critique the Dead Sea Scrolls exhibition and the 

14 scholars involved in them. They wrote me back. I had, I had an 

15 exchange with some of them, basically said we are going to let 

16 it go. We will keep an eye on it. Later on when I saw the 

17 Dr. Schiffman complaint, I called them back and said this is 

18 wrong, this is just you can't do this. 

19 Q. And , do you remember which blogger blogging accounts 

20 those pertain to? 

21 A. When I complained, NowPublic put under review -- they 

22 didn't delete the blogs. They had -- they didn't delete the 

23 blogs until the day after the defendant was arrested. They 

24 didn't delete the blogs. They put them under review. And the 

25 two accounts they put under review was Peter Kaufman, the author 
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1 of the one critiquing Larry Schiffman, and Charles Gadda. Those 

2 two were based under review after my complaint off the Peter 

3 Kaufman b1og. 

4 Q. Did you tell Now Public there was a criminal 

5 investigation going? 

6 

7 

8 

A. 

Q. 

A. 

Yes, I did. 

And can you tell the jury why you did that? 

I had written to NowPub1ic trying to convince them, 

9 look, this is not right. This is wrong it's an alias. It's a 

10 part of a widespread campaign, you know. You need to have some 

11 kind of journalistic credibility, you need to do something. And 

12 they what they would normally do is they would end the coming --

13 MR. KUBY: Judge, objection to NowPublic's normal 

14 policy unless he's a representative thereof. 

15 

16 A. 

THE COURT: Tell us what happened, sir. 

Okay. NowPublic sometimes did not remove the content. 

17 What they would do, though, is an administer with NowPublic 

18 could come in and they would see the comments, the responses to 

19 these articles were constituting what we call in the internet 

20 world flaming. They are deliberate intent to bait people into 

21 responding. They are incendiary comments. The administer would 

22 come on and say we are closing the commenting to this argument 

23 because this is flamed. In my -- not only in my opinion, but at 

24 the opinion of the administer supervising --

25 MR. KUBY: Objection, Judge. 
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1 

2 

3 

Q. Just tell the jury why you told them about the New York 

investigation, and should you have done that? 

A. No, I don't think I should have done that. I should 

4 not have told NowPublic that there was now a criminal 

5 investigation or I now had evidence that good evidence that this 

6 the guy that was behind this was an alias. It was part of a 

7 greater campaign. 

8 Q. All right. I just want to ask you a couple of 

9 questions. Do you know who msullivan@support.ucla.edu is? 

10 

11 

12 

A. 

Q. 

A. 

Meg Sullivan. 

What's her position? 

I don't know her exact title. She's a publicist for 

) 13 UCLA. She worked in media relations department. 

14 Q. And do you remember ever seeing the Wikipedia handle 

15 critical reader? 

16 

17 

A. 

Q. 

Yes, sir. 

And let me ask you about speaking, when someone is 

18 invited to speak, what generally comes along with that 

19 invitation? 

20 MR. KUBY: Judge, I object to this line of 

21 questioning. 

22 THE COURT: I think we need a little foundation on 

23 that, Mr. Bandler. 

24 Q. Do you remember seeing a Wikipedia post by someone 

25 using the user name critical reader, and asking how much money 
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1 does this cost to offer a distinguished archeologist, which you 

2 are not, an airplane ticket, a night at a hotel, and a lecture 

3 fee? Do you remember seeing that? 

4 MR. KUBY: Judge, I object to what he has seen on 

5 a blog site unless there can be some offer of relevance. 

6 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

MR. BANDLER: I am laying a foundation. 

MR. KUBY: This is hearsay within hearsay. 

THE COURT: You may proceed. 

Do you remember seeing that? 

I do remember seeing that. 

And critical reader, was that an alias that you had 

12 connected in your mind to these Charles Gadda aliases? 

13 A. Not only had I connected it, but the administers at 

14 Wikipedia--

15 

16 

17 

18 

19 

20 

21 

22 fee? 

Q. 

A. 

Q. 

A. 

Q. 

MR. KUBY: Objection. 

THE COURT: Don't tell us about anybody else. 

We can only get your personal knowledge here. 

I did. 

And so, have you ever been invited to speak at things? 

Sure. 

And when are you invited to speak, do they give you a 

23 They don't -- yeah, they give us an honorarium. A. 

24 Sometimes they --

25 MR. KUBY: Judge, the royal we, the us. The 
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question was him. 

THE COURT: Sorry, sir, could you, like, object 

briefly? Thank you. 

MR. KUBY: Yes. Same objection. 

THE COURT: Okay. Your experience just I, okay, 

not what other people have told you. 

THE WITNESS: Yes your Honor. 

THE COURT: Okay. 

THE WITNESS: It is my experience to receive a 

very small honorarium, as I am a very junior scholar. 

Q. What would that honorarium range from? 

A. Well, unlike, my adviser who receives like a thousand 

dollars 

MR. KUBY: Objection. 

Q. Your honorarium? 

A. Mine was a hundred dollars. 

Q. Is that what it always is? 

A. No, it differs. It also usually includes a hotel and 

sometimes they fly you out. 

Q. They will pay for your hotel and travel? 

A. Pay for hotel, my flight, and give an honorarium. 

Q. In your experience, a more distinguished scholar than 

yourself, what might the honorarium be? 

MR. KUBY: Judge, I obj ect. 

THE COURT: I don't know how he would have that 
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1 experience, Mr. Bandler, other than by hearsay. 

2 Q. Did you become aware of an alias or name Robert 

3 Dworkin? 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes, sir. 

And did that person make complaints about you? 

To my knowledge, yes. 

Whose Dean Stowell? 

Tim Stowell stole is the dean of humanities at UCLA. 

And would you fall under his --

Yes, sir, the Department of Near Eastern Language and 

11 Cultures, through which I got my PhD at UCLA in 2008, is part of 

12 the humanities department. 

13 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Whose William Schneiderman? 

That is my doctoral adviser. 

And he's at UCLA? 

He's the chair o~ the Department of Near Eastern 

17 Language and Culture at UCLA. 

18 Q. Do you know what the E-mail address media.ucla.edu 

19 belongs to? 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

The media relation the department at UCLA. 

Did you ever hear the name Don Matthews? 

Yes, sir. 

How about the E-mail account d.matthews52@Yahoo? 

Yes, sir. 

And in what context did you become aware of that name? 
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A. I believe that was one of the aliases that wrote two 1 

2 members of my faculty or administers at UCLA complaining about 

3 me. 

4 

5 

6 

Q. 

A. 

Q. 

Who is Mr. Pesci [phonetic] at UCLA? 

Believe he's in the media relations department. 

And who's B. Ross or Brandon something at Emory? Do 

7 you know who that is? 

8 A. Yes, sir. Brandon Wassen [phonetic] is a graduate 

9 student at Emory University studies, I believe Hebrew bible. 

10 Q. In connection with tracking various aliases, did you 

11 ever come across martin.elderling@gmail? 

12 

13 

A. 

Q. 

14 with? 

15 

16 

A. 

Q. 

17 suggest? 

18 A. 

Yes, sir. 

E-mail addresses for people the UCLA, what do they end 

They all end with .edu, prior to that ucla.edu. 

If prior to UCLA there is humnet, what would that 

.humnet.ucla.edu is the humanities network. Any 

19 humanity instructor staff, student receives a .humnet.ucla.edu 

20 E-mail. 

21 

22 

23 

24 

25 

Q. Did I ask you who Professor Carter was? 

A. No. 

Q. Who is Professor Carter? 

A. Dr. Carter was the chair of the Department of Near 

Eastern Languages and Cultures after Dr. Schneiderman, and 
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1 Dr. Schneiderman had taken over as chair of the department. She 

2 was chair for three or had years. 

3 Q. Did you ever become aware of a person by the name of 

4 steve.franke12@gmai1 who made a complaint about you? 

5 

6 

A. 

Q. 

Yes, sir. 

An E-mail address at UCLA that's saonet.uc1a.edu? Do 

7 you know what that is? 

8 

9 

10 

A. 

Q. 

A. 

It's a different school. It's not the humanities. 

So each school has --

Each school has its own prefix prior to the .ucla. 

11 UCLA has 30,000 students and an small city of staff. We have to 

12 break it up into small subdomains. 

13 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Do you know who valerieb@humnet.ucla.edu is? 

Not off the top of my head. 

Do you know who Dr. Wendrich at UCLA? 

Dr. Willeke Wendrich, she's an Egyptology professor in 

17 the Department of Near Eastern Languages and Cultures at UCLA. 

18 Q. Directing your attention on or about November 21, 2007, 

19 do you remember receiving an E-mail about your virtual Qumran 

20 show, asking if there were any links to it? 

21 

22 

A. 

Q. 

Yes, sir. 

And at that time, were there any links to it, sorry, 

23 links, I guess links to reviews of your show? 

24 

25 

A. 

Q. 

Not to my knowledge. 

Did there come a time when Dr. Norman Golb did put a 
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1 review online? 

2 A. Yes, sir. 

Q. Do you remember when in connection, in November 3 

4 A. I am not, I am not certain of the precise date. I know 

5 it was the opening day of -- I was at the conference for the 

6 American Schools of Oriental Research, ASOR, and the Society of 

7 Biblical Literature's professional conference, all the religious 

8 studies professors and archeologists, even with archeology in 

9 Israel and Palestine, come together in one conference. He had 

10 posted a review one morning during that conference. 

11 Q. I want to ask you about some blogs on or about 

12 September 15, 2006. Is there a blog spot, blog about the 

) 13 Pacific Science Center exhibit? 

14 A. Yes, sir. 

15 Q. And what was that critical, briefly? 

16 A. That was critical of the Dead Sea Scrolls exhibit in 

17 Seattle. It basically made, if I remember correctly, it made a 

18 case that there was an alternate view to the dominate hypothesis 

19 about Qumran, but it was being ignored. 

20 

21 

Q. 

A. 

The alternate view being Dr. Norman Golb? 

There are several alternate views. One of them is 

22 Dr. Norman Golb. 

23 Q. How about a blog spot on January 2, 2007, Dead Sea 

24 Scrolls in Seattle and San Diego, Chicago scholar attacks the 

25 Seattle Scroll Exhibit? 
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1 A. I'm sorry. Can you say the name of the blog again, 

2 please? 

3 Q. The subheading, Chicago Scholar Attacks Seattle Scrolls 

4 Exhibit? 

5 

6 

A. 

Q. 

Yes, I do remember that. 

In January 11, 2007, the subheading, Curator of San 

7 Diego Exhibit Response to Criticism? 

8 

9 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes, sir. 

Do you remember seeing that? 

I do. 

And that's the one that Dr. Kohn? 

Dr. Risa Levvitt Kohn. 

Where she had responded? 

Someone had given a -- someone had with written a 

15 newspaper article, and she, if I remember correctly, an alias 

16 named Charles Gadda had responded to that. She wrote a response 

17 to that. This was prior to the knowledge that this was going to 

18 be, you know, if you respond to something, it's cut and pasted 

19 elsewhere. And indeed, it was cut and pasted elsewhere into 

20 other blogs. 

21 Q. Do you remember a blog that appeared on or about 

22 January 16, 2007, of the subheading, Not One of 22 Opponents of 

23 Old Theory Invited to Museum Lecture Series? 

24 A. I remember that distinctly because the writer of that 

25 listed 22 people, some of which are actually living. 
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4 subheading is Chronolcgy of Dead Sea Scrolls Controversy in San 

5 Diego. 

6 Do you rerreniber seeing that bl03? 

7 

8 

A 

Q 

I do, sir. 

And that one nentions you and your virtual reality 

9 film, correct? 

10 

11 

A 

Q 

Yes. 

And bl03 August 4, 2008 about charges of irrpropriety 

12 against NYU Professor lawrence Schiffrran, do you rerrerriber seeing 

) 13 that? 

14 A Yes. 

15 Q And is that one of the bl03S that prrnpted you to 

16 contact Dr. Schiffrran? 

17 

18 

A 

Q 

It is. 

And some NOw Public bl03S OctOber 5, 2007, did 

19 Christian Agenda Lead to Bias Dead Sea Scrolls Exhibit by 

20 Charles Gadda. 

21 Do you rerrerriber seeing that bl03? 

22 

23 

24 

A 

Q 

A 

Yes. 

And what generally is that about? 

The gist of that bl03 is that because scholars vvho were 

25 either Christians or had attended a Christian university at some 
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:", 1 point in their career were involved with the study of the Dead 
. .' 

) 

2 Sea Scrolls that it must be corrupt, the conclusions reached by 

3 those scholars it must be corrupt. 'That's the sUll1Tl3IY of that 

4 blog. 

5 Q And is Frank Cross one of those supposedly corrupt 

6 Christian scholars? 

7 

8 

9 

10 

11 

12 

13 

Q 

A 

Q 

A 

MR. KUBY: Judge, at this point I object. 

TIlE CDURT: Sustained. 

D:J you rarember if that blog rrentioned Frank Cross? 

Yes, sir. 

MR. KUBY: Objection, Judge -- withdrawn. 

What's ASOR? 

ASOR is the Arrerican School of Oriental Research. It's 

14 an organization of scholars IIDSt of whan are archeologists, Who 

15 dig in what we would consider the Ancient Near East that lS 

16 Israel, Palestine, Cyprus, Egypt, Syria, that region. 

17 Q Was your doctoral adviser Dr. Schniedewind also 

18 attacked online? 

19 

20 

21 

A 

Q 

A 

Yes he was, quite a lot. 

Who is Dr. Ehrman, E-H-R-M-A-N. 

Dr. Bart Ehrman is a specialist in paleographical 

22 literature. 'That rreans literature that didn't necessarily rrake 

23 it into the Bible but was considered to be biblical literature 

24 but it didn't get it in the cannon either the Hebrew Bible or 

-- 25 the Christian literature and he's either at Duke or the 
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University of North Carolina. I can't recall. He's either at 

those two. 

Q And did bl09S ever appear about him? 

A Yeah, yeah. The bl09S about Dr. Ehrm3n, yes. 

MR.. KIJBY: Objection, no question. 

Q What generally were the bl09S about Dr. Ehrm3n? 

A The bl09s about Dr. Ehrm3n were Dr. Ehrm3n had received 

e-rrails fran sareone and had responded to that e-rrail 

MR.. KIJBY: Objection, Judge. 

THE COURT: You rray proceed. 

A The e-rrails, the e-rrail exchange was published online 

on a blog. Dr. Ehrm3n had received e-rrails fran sareone, had 

responded to the e-rrail. The e-rrail began to be a bit rrore 

hostile and then Dr. Ehrm3n finally said enough of this I'm not 

responding any rrore. 

MR.. KIJBY: Obj ection. 

A They're published online. 

Q Is it fair to say that each place the scrolls were 

exhiliited there are bl09S about the exhiliition? 

A Yeah. 

Q Over what pericd of tine would you say that there were 

e-rrails sent critical of you? 

A It was aver an extended pericd of tine. E-rrails? 

Q Yes and we're putting aside the letters fran Dr. No:t:m3I1 

GoTh? 
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A No, these would be e-rrails fran people other than 

Norrran GoTh critiquing ne about not agreeing with the 

conclusions of Dr. Norrran GoTh. It would have been sare tine 

between late 2007, all the way up through the day before the 

defendant's arrest. 

Q NOw what is the effectiveness upon you? 

A I was a grad student at the tine, I wanted to do my 

research, get my dissertation, rraybe publish an article and 

becare a teacher, that's what I wanted to do. That's still what 

I want to do. I understand that in this field there are people 

who critique one another, that's part of the process. I irwite 

the critique. When I published my book I invited Jody Magness 

who disagreed with ne to care and critique ne, that was part of 

a conference that reviewed my 1x:ok. I invited Vidal Delwick who 

was part of the carrnittee to critique ne. I irwited the 

criticism. There are scholars who care in their own narre and 

critique ne and I stand up and I stand up to that and you have 

to expect sare form of criticism in this field, that's how 

scholarship work. 

But to wake up every day and to see anonyrrous people 

taking shots, not just at my conclusions, not just because I 

didn't agree with Dr. Norrran GoTh, because I went to Pepperdine, 

because I am a Christian, because I studied under Dr. William 

Schniedewind. To have these personal attacks against ne, I 

thought crossed a big line. To then have that -- it's one thing 
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() 1 if they send an e-rrail to Ire, you send Ire the e-rrail, I can 

) 

2 block the e-rrail address, I can change it, I can do smething. 

3 When you're sending it to my faculty, to my administration, to 

4 my provost, to anyone who has any control aver whether or not I 

5 get that Ph.D., whether or not my career actually advanced and 

6 go forward, and those people are calling you into the office and 

7 saying what the hell is this, what is going on, what are you 

8 doing and I have to stand there and say I'm not doing anything, 

9 all I'm doing is my research, my job, sareone is disgnmtled and 

10 they're taking aliases and I had to do that tiIre and tiIre again 

11 1ll1til Dr. Schniedewind my adviser wrote an e-rrail to the 

12 faculty. 

13 

14 

15 A 

MR. KlJBY: Objection, your Honor. 

THE COURT: Overruled. 

He wrote an e-rrail to the faculty including Ire and said 

16 Bob is not at fault here, this is sareone who is disgruntled 

17 he's using --

18 THE COURT: I just V\1aI1t the jury to 1ll1.derstand 

19 that Dr. Schniedewind, that letter is not evidence for its 

20 truth. 

21 A Fair enough. That I'm not the one at fault here, that 

22 I'm trying to do my research and there's an army of aliases that 

23 are trying to attack Ire. Me, Dr. Schniedewind --

24 MR. KlJBY: Objection, Judge, to what other people 

25 are trying to do. 
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TIlE CDURT: I'll permit the witness' perception. 

An army of aliases that I believe were fran one person, 

3 rraybe a few people that I!Vere trying to just wake my narre into a 

4 nuisance that every tine my narre ccrres across on a daily e-rrail 

5 every faculty, the provost, the dean, all of these people there 

6 is Cargill's narre again and you say every tine those e-rrails are 

7 associated with vvords like mendacious or spurious or doesn't 

8 know -what he's talking about or did he consider this or is he 

9 going to be allowed to get his Ph. D. for shoddy vvork like this. 

10 When eveJ:Y day to walk into the office to have sarel:x::dy go, I 

11 got another one of those e-rrails again, even though 

12 Dr. Schniedewind wrote them and told them to ignore it, to eveJ:Y 

) l3 day to read, to know that these other faculty rrerribers are 

14 walking around and saying I wonder if there is any truth at all 

15 to this, I wonder if. When it's just a campaign to harass ne. 

16 I didn't like it. It rrade ne regret ever getting into Qumran 

17 studies and I think that's the point of it, if you can chase out 

18 anyone trying to do original research --

19 MR. KUBY: Objection, objection, objection. 

20 MR. BANDLER: Thank you, doctor. 

21 No further questions. 

22 TIlE CDURT: Thank you. 

23 CROSS-EXAJVlINATION 

24 BY MR. KUBY: 

25 Q Gocd rronring, Dr. Cargill. 
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Gcxxi rro:ming, counsel. 

I want to go back to 2007, you rrade a rrovie in essence, 

3 is that fair to say? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

What was the title of that? 

Ancient Qumran A Virtually Reality Tour. 

And you spent a lot of tine and effort? 

I'm sorry? 

And you spent a lot of tine and effort on this? 

I did. 

You did a lot of research on this? 

I did, sir. 

You were very proud of it? 

Sure, yes. 

And you displayed -- the film was ultirrately displayed 

16 to about bON rrany people, order of rragnitude? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I don't know. 

Hundreds of thousands? 

I don't know. 

Tens of thousands? 

I don't know bON rrany people saw the rrovie. 

It was displayed at the San Diego exhibit? 

It was. San Diego Natural Museum. 

And how long was it at the San Diego exhibit? 

Fran the end of June 2007 through I believe the first 
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/) 1 week in January 2008. 

\ 

2 Q And you were happy that it vvas being shown at this 

3 exhibit, right? 

4 A I vvas proud, yes. 

5 Q You were very proud of it, sure, and a lot of people 

6 really liked it, didn't they? 

7 A I think a lot of people enjoyed it, yes. 

8 Q It vvas sarething well beyond the usual ducky l:x:oks of 

9 scholarship, it vvas a digital 3D thing, right? 

10 

11 

A 

Q 

I believe that's fair to say, yeah. 

And in te:mlS of your attempt to appeal to an audience, 

12 you vvanted to appeal to a broader audience than sirrpl y the Dead 

13 Sea Scrolls scholars community? 

14 

15 

16 

17 

A 

Q 

A 

Q 

That's what the Natural l'IIuseum History vvanted, yes. 

And sare people didn't like the exhibit, correct? 

Sure. 

And Professor Nonnan Golb vvas one of those people Who 

18 didn't like your script? 

19 

20 

A 

Q 

Yes. 

Is that correct, and he published a critique online; is 

21 that right? 

22 

23 

A 

Q 

Of my script, yes. 

Of your script, yes. 

24 And when I say critique is it -- well, you saw the 

25 Nonnan Golb critique of your script, yes? 
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A Before the University of Chicago rem::wed it, yes, I saw 

it. 

Q We'll get to that in a mirmte. 

You saw it, right? 

A I did see it, yes. 

Q And you read it, correct? 

A I did, yes, sir, I'm sorry, yes. 

Q And is it fair to say it's sarething like a dozen or 

more single spaced pages of scholarly criticism of your work? 

A I don't krl.cJN how long it was but yes it was criticism, 

scholarly criticism of my work, that's fair to say. 

Q It wasn't a srrear, was it? 

A I believe one portion of it was an attenpt to srrear. 

Q You thought one PJrtion was an attenpt to srrear you, 

but overall it was a Scholarly critique of your work? 

A It indeed was a scholarly critique of my work. 

Q It attacked your rrethods, correct? 

A I don't recall but it nay have. 

Q It attacked your conclusions? 

A It nay, yes. 

Q It attacked the way you got to your conclusions? 

A It attacked the way I got to my conclusions, yes, I 

would agree. 

Q The rrethodology by Which you started at PJint A? 

THE COURT: Mr. Kuby, don't talk While the witness 
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is talking, okay. You are a lawyer you know better. 

MR. KlJBY: Sorry . 

TIlE moRT: Professor Ca:r:gill, we can't take both 

4 of you at once but it's not your fault. It's bis fault. 

5 MR. KlJBY: I'm sorry. 

6 A I vvould agree with your last three staterents that he 

7 attacked my rrethcdolcgy, that he attacked my conclusions. 

8 Q And it's fair to say, is it not, that you, Dr. Ca:r:gill, 

9 irwite criticism of your vvork? 

10 A I do. 

11 Q And you, in fact, are one of academias, you are anong 

12 academia four nost proponents of putting scholarly vvork online 

" ) 13 for criticism? 

14 

15 

A 

Q 

I vvould agree with that, yes. 

The earlier preview process was anonyrrously, colleagues 

16 of yours review your vvork, they give it a thurrbs up or thurrbs 

17 down or criticism, that's sort of old school? 

18 A I had written against old school pre review rrethods, 

19 yes. 

20 Q We'll call it new school, the younger bipper version to 

21 put it online so that anybcdy can read it? 

22 A I don't know how bip it is. I vvon't characterize it as 

23 bip as we're all still pretty much nerds writing about the Dead 

24 Sea Scrolls. 

25 Q I'm not bip any nore but the younger version? 

Sheila Wesley 
Senior court Reporter 

JA0547



(\ 
\ " 

\ 
) 

1 

2 

A 

Q 

749 

CROSS/KIJBY/DR. ROBERT CARGILL 

Sure. 

And you knON fran your 0v\7I1 online experiences when 

3 articles are posted online they invite criticism? 

4 

5 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Sane of them, yes. 

And they invite credits? 

Sane of them do, yes. 

And anybcdy with a cursor and an idea can critique it? 

If it's allc:wed, yes. 

If it's online? 

If it's allc:wed online, yes. 

NON you repeatedly said that Nonran Golb attacked your 

12 script, correct, on direct examination? 

13 A I'd have to have it read back to rre. I don't know if I 

14 used the word "attacked." I know that you've just used the word 

15 attack. 

16 

17 

18 

Q 

A 

Q 

Pardon rre? 

You just characterized it as an attack. 

Do you recall your earlier testirrnny? 

19 THE CDURI': I'm sorry, the jury has heard his 

20 earlier testirrony. It's one of my pet peeves when you ask 

21 sareone vvhat their earlier testirrony was in this courtrocm. 

22 MR. KIJBY: I had no idea that was a pet peeve of 

23 yours. 

24 THE CDURT: NON you knON, that's why I told you so 

25 you would know. 
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Q And I think at one point you said srrear the film, 

sareone was atterrpting to srrear the film? 

A Yes. 

Q And the ananyrrous poster also according to you attacked 

your film? 

A Several ananyrrous posters were critical of my film. 

Q Just to give rre a flavor, if you would, give rre the 

worst thing that the anonyrrous poster said about your film as 

close to a quotation as you can remember? 

A I can't recall. 

Q Well, this was devastating to you, right, you were a 

young student, your work was being attacked, right? 

A Attacked? 

Q Yes? 

A I think that's fair to say. 

Q So vvhat' s the worst thing sarebcdy said, what is the 

worst thing sarebcdy said? 

A It wasn't one thing. 

Q Okay, I understand there were nany things. 

A There were many things said about rre. 

Q Give rre rather than recite every criticism of your 

Qumran virtual reality tour, just give rre the worst. 

A I cannot quantify, I'll give you some examples, if you 

like. 

Q Tell rre at the end of this - - at the end of your direct 
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n 1 testirrony you sat there and talked about the irrpact this had on 

2 you. 

3 

4 

A 

Q 

Right. 

Tell rre the thing that you considered the worse thing 

5 that was said about your film? 

6 A I didn't appreciate rrany things, one of them that 

7 sticks in lily mind was this concept of rrendaciousness, rrendacity. 

8 Q For those of us who don't have dictionaries in front of 

9 us and cannot use our handheld devices, give us the definition 

10 of rrendacity? 

11 A I had to lcok it up, tco because it's not that camnn 

12 of a word as you just said. But I had seen it two places, one 

i) 13 on anonyrrous attacks on lily work and one on a hand signed letter 

14 by No:t:nBIl GoTh, that's where I saw the word rrendacious. 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

Tell us what it rreans though. 

It essentially is a synonym for lying. 

Dishonesty? 

Dishonesty, academic dishonesty. 

And your work was the worst thing that the online 

20 poster said about your film was it was rrendacious? 

21 A I don't think it was the worse thing, it was one of 

22 many things. 

23 

24 

25 

Q 

A 

Q 

That was a real bad thing, right near the top of awful? 

Yes. 

Give us one other one, rraybe a word that we're 
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() 1 generally familiar with? 

2 A I would have to re read these things, this is a couple 

3 of years ago and it's the kind of thing that you don't want to 

4 dwell on over a long period of tine. 

5 Q Well, you have dwelled on this over a very long period 

6 of tine, haven't you? 

7 A I'm sorry, sir? 

8 Q You have dwelled on this over a very long period of 

9 tine, have you not? 

10 

11 

12 

A 

Q 

A 

I don't understand your question. 

How rrany tines did you blog about this case? 

I blog about this case every tine there is a news 

) 13 1.lfdate, court proceeding, sarething. 

14 

15 

Q 

A 

So how rrany tines have you blcg'9"ed about this case? 

I don't k:noN, I don't k:noN the mmber. I'm sure we can 

16 count them. 

17 

18 

Q 

A 

Dr. cargill, do you intend to sue Raphael Golli? 

I have not wade any decision to rrove forward in any 

19 civil manner. 

20 Q Did you ever indicate that harassrrent liable defarration 

21 caused by his action, rreaning Golli, are indeed the subject of a 

22 civil court and will be dealt with accordingly once the trial is 

23 crnplete. 

24 Did you write that? 

25 A I way have wade a carrrent like that, yes. 
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1 Q When you say you rray have written a CatlTSlt like that, 

2 did you write that? 

3 A Could you read it back? I don't rerrember the exact 

4 wording. I would like to answer you truthfully. 

5 Q I would like to sh.oN you what has been rrarked as 

6 Defendant's G for Identification, the official blog of 

7 Dr. Rebert R. Cargill, 11/08/2009. 

8 Dr. Cargill, I would like to sh.oN you what has been 

9 rrarked as Exhibit G for Identification. Just take a m:xrent and 

10 look at it. 

11 A Oh, yes, yes, this 'NaS in response to the notion to 

12 dismiss the charges. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

I'm not asking you a question right now. 

Okay. 

I'm just asking you to take a look at it. 

(The witness crnplied.) 

You have taken a look at it? 

Yes. 

And you recognize that? 

Yep. 

And you recognize that to be the highlighted portion is 

22 a section of your blog, right, correct? 

23 A 

24 Q 

25 A 

SUre. 

You wrote those words? 

Sure. 
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Does that refresh your recollection? 

It dces, tbank you. It dces. 

754 

Does that refresh your recollection that you wrote 

4 harassrrent liable defarration caused by his action, rreaning Golb, 

5 are indeed the subject of a civil court and will be dealt with 

6 accordingly once the trial is ccnpleted. Is that What you said? 

7 A That's what I wrote. 

8 Q Can I have the exhibit back, please. 

9 will be dealt with accordingly means filing a civil 

10 suit, dces it not? 

11 

12 

A 

Q 

Not necessarily. 

Do you recall making reference to the civil cases that 

() 13 are patiently avvaiting the resolution of the criminal case 

14 against NortlBll Golb' s son Raphael and anyone involved and 

15 collaborated with him and their employer. 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

Do you recall writing that? 

SUre. 

A civil case means a lawsuit, right? 

I would assurre, yes. 

So What lawsuits are patiently avvaiting the resolution 

21 of the criminal case? 

22 

23 

A Potential ones. 

MR. BREITBARI': I'm sorry, I couldn't understand 

24 What he said. 

25 THE OJURT: Potential ones. 
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MR. BREITBART: Thank you, Judge. 

Potential one by you? 

Perhaps. 

]X) you have any in£o:rnation of potential ones by 

Perhaps. 

755 

6 

7 Q Well, perhaps you have info:rnation or perhaps they have 

8 told you they will be filing a suit? 

9 

10 

A 

Q 

I have info:rnation that they perhaps will file a suit. 

And 1tJho are the people 1tJho have told you that they 

11 perhaps will be filing a civil suit against Raphael GoTh? 

12 MR. BANDLER: Objection. 

13 

14 

15 

THE COURT: Are we calling for hearsay, sir? 

MR. KlJBY: No, Judge. 

MR. BANDLER: Objection. 

16 MR. KlJBY: No, it's all relative to his state of 

17 mind whether they actually file. 

18 THE COURT: I'm sorry, his interest and rrotivation 

19 is relevant to the jury's evaluation of his credibility. 

20 His state of mind as to whether other people will file, 

21 relevant to nothing. 

22 I'm sorry, I think I've ruled. 

23 MR. KlJBY: You have. 

24 Q You have been discussing the Raphael GoTh case with a 

25 number of colleagues, have you not? 
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I have. 

And if you decided to try to \tv'Ork out sare sort of 

3 joint strategy --

4 

5 

6 Q 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Now in your writings you rrade reference to will be 

7 dealt with accordingly once the trial is completed, what trial, 

8 do you rrean? 

9 

10 

A 

Q 

This trial. 

The trial, this trial, the one we're in the middle of 

11 or towards the end of? 

12 

13 

A 

Q 

Yes, sir. 

And you decided that you're not going to take any civil 

14 action against Raphael Golb until this case is over; is that 

15 right? 

16 

17 

18 

19 

A 

Q 

A 

Q 

That's the way I'm leaning, yes. 

I'm sorry? 

That's the way I'm leaning. 

That's the way you're leaning. 

20 Well, you haven't taken any action thus far, any civil 

21 action thus far, right? 

22 

23 

A 

Q 

I have not filed a civil lawsuit yet. 

And this trial will probably be over next week, right, 

24 you've been told that? 

25 A I have no idea. 
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1 Q And you have no intention to file a lawsuit in the next 

2 three or four daysr do you? 

3 A I do not plan on filing a lawsuit in the next three or 

4 four days. 

5 Q Well r vvhen this case is overr you intend to deal with 

6 Raphael Galb accordinglYr correct? 

7 A Perhaps. 

8 Q When you wrote deal with him accordingly in your blcgr 

9 you didn't write perhaps r did you? 

10 THE CDURT: I 'm sony r we've already dane that. 

11 can we TlDVe on? 

12 

13 

Q 

A 

Why wait until after the trial is over? 

To be honest r I don't want to spend - - I didn't want to 

14 spend the next hON' rrany years going in and out of a courtrocm. 

15 Q Well r waiting until this trial is over means you' 11 be 

16 spending rrore time going in and out of a courtrocmr right? 

17 A Yes r the irony of course is I'm still coming in and out 

18 of a courtrocm. I wrote that -- I'm sonyr vvhen did I write 

19 that? 

20 Q I wish I could answer your questions but I'm not 

21 allowed so I'll have to give it back to you for you to tell the 

22 ju:r:y vvhen you wrote that. 

23 A According to this docurrent this was November - - pardon 

24 me the 8th of November r 2009. 

25 Q Eighth of November. 
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1 And vvhat arout the "will do far rrore for the civil 

2 cases that are patiently waiting resolution of the criminal case 

3 against Normm GoTh's son Raphael and anyone irwol ved and 

4 collarorated with him and their employees." 

5 When did you write that? 

6 A I '11 tell you in one second. According to this, this 

7 was posted August 19, 2009. 

8 

9 

Q 

A 

10 year. 

11 Q 

August 19, 2009, just last year? 

Its been a year, yes. It's arout aver a year. Last 

And so over the passage of a year will be dealt with 

12 accordingly has turned into perhaps? 

13 A Cbunsel, I reserve the right to pursue any action I 

14 wish to pursue. 

15 Q What actions do you wish to pursue? 

16 THE CDURT: All right, Mr. Kuby, noN we're done 

17 with this issue. It's established. Move on. 

18 

19 Q 

MR. KLlBY: I was actually done anyway. 

Onto another area. 

20 Dr. cargill, I think on direct examination you rrade 

21 reference to Normm GoTh and Raphael GoTh articulating sane sort 

22 of conspiracy to silence Normm GoTh? 

23 A On direct if I rerrerriber correctly the question was 

24 asked vvhat was this arout and one of the blogs talked arout the 

25 word cabal, C-A-B-A-L, was used basically this idea that a bunch 
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of scholars had care tcgether to exclude Dr. Golb. 

Q And your view of that, that's a crazy conspiracy 

theory, right? 

A I've never been a fan of conspiracy theories, no. 

759 

Q And this one simply is not true to the best of your 

k:noNledge? 

A To the best of my k:noNledge, it's not true. 

Q Now you lecture fran tirre to tirre as well i is that 

correct? 

A I do. 

Q And one of the lectures that you gave was on 

November 23rd of last year, correct? 

A Yes, sir. 

Q The Society Biblical Literature is that where it took 

place? 

A It was either ASOR or SBL, they rreet tcgether. 

Q And you have sort of turned your experience with this 

case into a academic paper, haven't you, if that's an unfair 

characterization, please correct rre. 

A Yes, I wrote alxlut, I think it's safe to say I wrote 

alxlut the proceedings of this natter, yes. 

Q And you did it in what I'll call a fornal paper? 

A I did it in a paper presented, I believe, and I'd have 

to check if I'm wrOIJg at the Society of Biblical Literature. It 

nay have been ASOR but it might have been SBL. 
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Q And you published a review of this as well in the 

Archeolcgical Review as well? 

A Of this paper? Not to my krlc:wledge. 

Q At the November 23rd lecture and this lecture was 

before Whom again? 

A It was again to my recollection the Society of Biblical 

Literature, it was a session on online research. There are 

different sessions within the Society of Biblical you can give a 

lecture on the Samuel lecture or the prophet lecture and they 

have one on technology and use of research. 

Q And in that lecture did you say the follcwing quote 

despite NOlllBIl and Raphael nBIlY criticisms, the Dead Sea Scrolls 

exhibits were experiencing trerrendous success and NOlllBIl GoTh 

was still not beir.g irwited to speak. at the museums lectures. 

Our patient vigilance had begun to payoff and the GoThs 

experience increasing difficulty in getting out their message 

end quote. 

A If it's not word for word, that's consistent with 

sarething that I said in the lecture. 

Q Well, would you like to listen to a CD of that? 

A Sure - - no, but I guess you're going to play it anyway. 

Q No, I'm not. 

THE COURT: I'm not exactly sure why we're doing 

that. He already admitted to saying sarething like that and 

the jury l1B.y take it to be a particular bias and they l1B.y 
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consider it on the question of credibility. 

Q 

A 

Q 

A 

Now let's nove on. 

When you say our patient vigilance, who is our? 

Our? 

Right. 

Those with whan I vvorked to figure out the identity of 

7 the defendant Raphael GoTh. 

8 

9 

10 

11 

Q 

A 

Give Ire sane narres please -- witbdra\.\1Il. 

Jeffrey Gibson, was he part of our? 

Yes, I ccnmunicated with Jeffrey Gibson. 

THE CDURT: I'm sorry, we're now finished with the 

12 bias issue. lYbve on, please. Examining the wrong witness 

13 for that. 

14 J'v'IR. KIJBY: Judge, I object to that. I want to 

15 elicit a couple of other narres of the people who --

16 THE CDURT: I'm sorry, you cannot use hearsay to 

17 cross-examine or to irrpeach another witness so nove on, 

18 please. 

19 Q When you say the GoThs experienced increased difficulty 

20 in getting out their lressage, that treanS that they had increased 

21 difficulty saying the things they wanted to say, correct? 

22 

23 

A 

Q 

AIrong others things, yes. 

And you were happy with that. 

24 When you wrote this, this was not written or delivered 

25 in a tone of the GoThs are experiencing increased difficulties 
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(~ 1 in getting out their message? 

2 THE COURT: I don't k:n.ovv how the record could 

3 possibly duplicate that question, sir. 

4 A I wouldn't characterize -- I'm sorry. 

5 THE COURT: He's going to rephrase the question so 

6 it's meaningful. 

7 Q Norrran Golb vvas still not being invited to speak at 

8 m.JSeum lectures, you were happy a:txJut that? 

9 A I wouldn't characterize it as happy. 

10 Q "Our patient vigilance had begun to payoff." You were 

11 happy that your patient vigilance had begun to payoff? 

12 A At no time in any point of this entire proceedings vvas 

) 13 I ever happy. 

14 

15 

16 

Q 

A 

17 this. 

18 Q 

Is that a yes or no? 

THE COURT: He's answered your question. 

I've never been happy a:txJut this. I never wanted to do 

Content, pleased, pleased that your patient vigilance 

19 had paid off? 

20 A Once again, counselor, I would not characterize it as 

21 pleased. 

22 Q So in light of this statement I just read to you and 

23 this vvas delivered in November of last year, right? 

24 

25 

A 

Q 

I believe so, yes. 

Still you think it's sort of crazy though that Norrran 
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() 1 Golb thinks there is a conspiracy to exclude him, just a crazy 

2 conspiracy theory, right? 

" '\ ) 

3 A I'm not going to cbaracterize anything that NOI1lBI1 Golb 

4 thinks is crazy. 

5 JVIR. KDBY: Judge, I kn.cfvv I blew my midrrorning 

6 break. 

7 

8 

9 

10 

11 

12 

13 

14 Q 

THE OJURT: You did. That's correct 

JVIR. KI.JBY: Can I have one anyway? 

THE OJURT: - - you are right. 

Excuse me, do any of the jurors need a break? 

No. 

JVIR. KDBY: I'm getting no help here, Judge. 

All right, I will continue. 

Earlier on cross-examination, Dr. cargill, I rrede 

15 reference to a paper that you had prepared related to this case 

16 and your experiences, do you recall this? 

17 

18 

19 

20 

A 

Q 

A 

Q 

This is the paper to wish you referred in NoventJer? 

Yes. 

Yes, I think you mentioned that paper earlier. 

Is it fair to say that that 'Was entitled Scholars 

21 Behaving Badly, it's got a longer title to it but that's part of 

22 it? 

23 A 

24 yes. 

25 Q 

That's the principle portion before the colon title, 

And this 'Was an exclusive to Archeology Magazine? 
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I never published in Archeolcgy Magazine. 

I'm SOrryl Dr. Cargill I just take a look at the 

3 dcx::urrent l1"Brked page one I scan it silently to yourself if you 

4 please and after you've satisfied yourself and you know what it 

5 is. 

6 A (The witness carplied.) 

7 Q What do you recognize that to bel sir? 

8 A This is a dcx::urrent that I wrote for consideration to 

9 publication for Archeolcgy Magazine? 

10 Q So you sent it to Archeolcgy Magazine for publication; 

11 is that correct? 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

Q 

I was vvorking with an editor there. 

And did they publish it? 

NO I sir. 

Could you hand it back l please? 

COURT CLERK: And that is l1"Brked as? 

jVjR. • KIJBY : H-1. 

And with respect to this article I you've delivered 

19 variations of this article in the form of a lecture; is that 

20 correct? 

21 A I have not delivered variations l I've delivered one 

22 redacted variation of that article I the one that we've already 

23 described at SEL. 

24 Q 

25 A 

And this article I you wrote this article I right? 

Yes. 
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Q Did you end the article by saying unfortunately the 

INOrds of shrine of the bcok curator Magen Broshi still appears 

to echo true today. Quote when will be we free of Golli? When 

he dies. Close quote. 

You wrote that? 

A I'm sorry? 

Q You wrote that? 

A Magen Broshi wrote that. 

Q You were quoting Magen Broshi? 

A In the initial draft, in the first draft of this 

article, I had a lot of things and things that we ended up 

redacting out of the article thinking the article is too long. 

Q But in the Society for Biblical lecture that you gave 

on Noverriber 23rd, you included that portion in the speech that 

you gave, did you not? 

A I do not recall? 

Q You do not recall? 

A Including that portion. 

Q Well, we'll hold that for DON. 

Magen Broshi you identified him in this article as the 

shrine of the bcok curator, correct? 

A I believe so. 

Q .And what is the shrine of the bcok? 

A The shrine of the book is a building that contains rrany 

of the Dead Sea Scrolls. It's a part of the Israel mJSeum in 

Sheila Wesley 
Senior Court Reporter 

JA0564



766 

CROSS/KIJBY/DR. ROBERT CARGILL 

() 1 JeIUSalem. 
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3 

4 

Q 

A 

Q 

So it's an irrportant institution in your area of work? 

In my area of work, yes, it's an irrportant place. 

And you were aware, were you not, that in an interview 

5 with the newspaper Iris, Magen Broshi When will we be free of 

6 GoTh? When he mes. 

7 A I read that quote in Dr. GoTh's J:xX:>ks that's When I 

8 learned of that quote. 

9 

10 

Q 

A 

And you saw fit to quote it in your papers, correct? 

No, I md not. I saw fit to include it in the original 

11 draft of the paper Which vvas later redacted fran the paper. No 

12 one every publicly saw that. 

13 

14 

15 

Q 

A 

Q 

Pardon me? 

No one ever publicly saw that. 

I'm not asking you that question, you wrote those 

16 words, correct? 

17 A I quoted Dr. Broshi in the early draft of a document 

18 that I wrote. 

19 (Continued on next page.) 

20 

21 

22 

23 

24 

;' 25 
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Q. And when you say you in your portion, that is the 

portion that you had not, simply to quote, unfortunately 

767 

3 Broshi's [phonetic] words are still true, you mean by that it's 

4 unfortunate that you wouldn't be rid Norman Golb sooner than his 

5 death? 

6 

7 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

A. 

Q. 

12 him? 

13 

14 

15 Q. 

No, sir, that's not what I meant. 

Do you know how old Norman Golb is? 

I do not. 

Do you have any idea? 

I would have to speculate. 

Any notion of how long you have to wait to be free of 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

You also wrote, did you not, that Norman Golb will, 

16 quote, fight his litigious losing battle until the bitter end? 

17 A. Sorry, are you quoting from a draft of a manuscript I 

18 wrote from? 

19 

20 

Q. 

A. 

I am asking you if you wrote the following words? 

I don't recall. I mean, we would have to see if it's 

21 in a draft of a manuscript that was never published? 

22 Q. Did you ever deliver those words to the Society of 

23 Biblical Literature on November 23rd? 

24 

25 

A. 

Q. 

I don't recall. 

You don't recall. Is this the kind of thing you would 
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remember if you had done it? 

A. No. 

Q. Because it's a common place to attack Norman Golb, it 

4 just doesn't ring a bell anymore? 

5 THE COURT: That's an extraordinarily large -- I 

6 will direct the jury to disregard it and the witness not to 

7 answer it. 

8 Q. Turning to another area, Dr. Cargill, you also talked 

9 about E-mails that made personal attacks on you; is that 

10 correct? 

11 A. There were E-mails sent to my faculty members, yes, and 

12 the provost, the dean. 

13 Q. And you construed those to be personal attacks on you, 

14 or not? 

15 A. Yeah. They certainly weren't there to encourage and 

1 6 make me feel good. 

17 Q. Well, I understand that. Dr. Cargill, there's a 

18 difference between somebody submitting something for the purpose 

19 of making you feel good and somebody submitting something for 

20 the purpose of attacking you. So, I am asking you whether you 

21 perceive these things to be attacks on you? 

22 A. They were negative E-mails. They were E-mails that 

23 said very negative things about me and implied very negative 

2 4 things about me. 

25 Q. Let's first go with said. And let's just -- without 
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1 going through all of the E-mails, although we could, without 

2 going through all of them, just tell me the worst thing that the 

3 anonymous person said about you? We'll deal with imply in the 

4 next question. I don't want to be unfair. What's the wors5 

5 thing they said about you? 

6 

7 

MR. BANDLER: 

MR. KUBY: 

Objection. Haven't we done this? 

No. We did it about the work. He is 

8 claiming both smear is on his work and smear is on had him 

9 as a person. 

10 THE COURT: But we are talking about the same 

11 group of documents? 

MR. KUBY: I have no idea. No, actually we are 12 

13 not talking about the same group of documents. We were 

14 talking about the blogs and movie reviews before. Now we 

15 are on to another area of the evidence. 

16 THE COURT: The worst thing still submits to me to 

17 be kind of argumentative. I don't know where we are going. 

18 Q. Well, Dr. Cargill, at the end of your direct 

19 examination you, you looked at all of us and told the affect 

20 that this had on you, right, and it was hurtful, right, and 

21 painful? 

22 A. Yes. 

23 Q. And made every day sort of a living -- like, I don't 

24 want to go to work anymore? 

25 A. I did not characterize it that way. 
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So, what's the worst thing somebody said? 

There were many things said in the E-mai1s which 

3 surprisingly were very similar to the things said on b10gs, or 

4 perhaps not surprisingly. 

5 

6 

Q. 

A. 

Give me the one that wounded you the most? 

It was just a lot of them. There were lots of them. I 

7 also mentioned the mendacity to say that what I'm doing is 

8 lying, that my methodology is mendacious, that everything that 

9 I'm -- the manner in which I am proceeding, the conclusions I 

10 reach, that those are just -- and to apply a motive for that, a 

11 rational for that 

12 Q. I will go to implication. I will not cut you off 

( ) 13 there. Your methodology is mendacious? 

14 

15 

A. 

Q. 

I would have to re-read the E-mails. 

That in essence says that that the process that you 

16 engage in to engage in virtual reconstruction of Qumran is not 

17 an honest process? 

18 A. I do not believe the E-mail is limited to my 

19 methodology. 

20 Q. So, the worst thing you can recall is that the blog --

21 the E-mailer accused you of being mendacious? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

He brought up severing things. 

In terms of what he said, the worst thing he said --

You mean wrote. 

Right, exactly, was mendacious? 
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A. I am not going to characterize that was the worst 

thing, no. He said lots of things. 

1 

2 

3 Q. The worst thing that he implied in your view, however, 

4 was what? 

5 A. He made several implication. He said several things. 

6 One, that he was questioning. And again, as a lawyer, he tended 

7 to phrase everything in the form of questions so as to never 

8 state anything explicitly. 

9 

10 

Q. 

A. 

I am just not allowed 

I am not talking you about you. I am talking about the 

11 defendant. 

12 

13 

Q. 

A. 

Sorry. I thought he was talking about me. Sorry. 

Lots of things. He is a lawyer. So, there were always 

14 questions. Will he be allowed to receive his PhD, basically 

15 implying that I am not worthy of this PhD. And the reason given 

16 in those E-mails, if I remember correctly, is that maybe we need 

17 I don't want to quote for word for word because --

18 Q. Right. So don't. We will leave that answer there. 

19 There was a questioning of whether you were worthy of getting a 

20 PhD, and there were some reasons given? 

21 

22 

A. 

Q. 

Reasons given. 

We will explore those in a bit. You made reference to 

23 being attacked because you were a Christian on direct 

24 examination; is that right? That the E-mailer was attacking 

25 you because you were a Christian? 
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A. He was implying that because I attended Christian 

universities that my credibility was not as worthy, which were 

repeated in blogs online, which were repeated elsewhere, because 

I attended Pepperdine. 

Q. Because what you were? 

A. Because I had attended Pepperdine. 

Q. Okay. 

A. Then because I was a Christians my credibility as a 

scholar was somehow less. 

Q. Isn't it fair to say that well, withdrawn. Sorry. 

He never called you an anti-Semite, did he? He never 

called you an anti-Semite? 

A. He did in the motion to dismiss. 

Q. Well, Dr. Cargill, with all due respect 

THE COURT: Sorry sir, that's his understanding. 

So, you want to ask those questions, there you go. 

Q. There were legal papers filed by a lawyer in this case, 

is that correct, that you had opportunity to review, correct? 

A. In the motion to dismiss, the charges against me, I --

. THE COURT: Whoa, please, Mr. Kuby, don't complain 

about the witness. 

MR. BREIBART: I am not complaining. 

THE COURT: I said repeatedly during this trial if 

you have a problem and you want the witness directed, you 

ask me. You don't talk over him, you don't yell at him. 
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You ask me. Okay. 

MR. KOBY: I am trying to do that. 

THE COURT: The legal papers filed by the 

4 attorneys are not part of this question. The question is 

5 whether in the E-mails sent out or directly called you an 

6 anti-Semite. 

Q. Did he ever call you an anti-Semite? 

773 

7 

8 A. It is not my recollection that I was explicitly called 

9 an anti-Semite in the E-mail sent to my faculty. 

10 

11 

12 

13 

Q. 

Q. 

Pardon me, I didn't 

THE COURT: In the E-mail sent to my faculty. 

MR. KOBY: Okay. 

Did he ever say Cargill hates Jews in the E-mail to 

14 your faculty? 

15 

16 

A. 

Q. 

I do not recall. 

Well, you are aware, are you not that the original 

17 scrolls team that was appointed to review the Dead Sea Scrolls 

18 did exclude all Jewish scholars? 

19 

20 

A. 

Q. 

I am not aware of that. 

You weren't aware of that. Are you aware that the 

21 original team that was asked to -- well, the scrolls were 

22 originally the property of the Jordanian government, right? 

23 

24 

25 Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

Do you know how many people were appointed by the 
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Jordanian government to review the scrolls? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

774 

Q. Are you aware that the question of exclusion of members 

of the Jewish religious faith from scrolls. research is in fact 

an issue that has been debated in academia since the discovery 

of the scrolls? 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

MR. KUBY: Judge, I am trying to put in context 

what Dr. Bandler on summation will characterize as -- excuse 

me, what the witness himself is has characterized as 

criticism because he's a Christian. I am trying to put that 

in context --

THE COURT: Sorry. Whatever the criticism is, I 

assume the E-mails are in evidence. But I don't know, you 

know, the truth of the matter is the, quote, criticism--

withdrawn. 

The objection is sustained. 

Q. Is it fair to say the anonymous E-mailer questioned, 

asked whether there was a Christian agenda in scrolls research? 

A. To my recollection, yes. 

Q. Is it fair to say that the E-mailer questioned whether 

some of the scrolls research was, quote, tainted by intellectual 

anti-Semitism? 
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A. I seem to recall that phrase, academic -- intellectual 

anti-Semitism. 

Q. That's about as heavy as it got, right? 

A. I am sorry? 

Q. That's about as strong as the criticism got? 

A. In the motion to dismiss or the E-mails. 

MR. KUBY: Judge, I know that the witness wants to 

8 talk about the legal papers we filed --

9 THE COURT: I am sorry, sir. If you ask your 

10 questions precisely, Mr. Kuby, and the witness will 

11 understand them. 

12 

13 

l4 

MR. KUBY: 

Judge, fine. 

THE COURT: 

I think the witness understands them, 

Mr. Kuby, please. We don't care about 

15 your thoughts about the witness is or is not. Until closing 

16 arguments, you may make your arguments. Right now, don't do 

17 that. So, if you don't ask the question precisely, and the 

18 witness, not being a lawyer, does not understand the 

19 difference between legal papers filed by a lawyer on behalf 

20 of a person and things the person himself allegedly said, 

21 you have to understand that, and be very careful when are 

22 you asking questions, please. 

23 

24 

Q. Do you understand the distinction between 

THE COURT: No, let's not educate him. We are not 

25 here to be educated ask him questions. He's only talking 
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about the E-mails. He refuses to repeat that that's all 

he's talking about. The legal papers, beside the point, not 

3 part of the charges in this case. 

4 Q. And in the E-mails, the questioning whether a Christian 

5 agenda influenced Dead Sea Scrolls scholarship, in questioning 

6 whether that some of the scholarship was tainted with 

7 intellectual anti-Semitism, that was about as strong as it got, 

8 right? 

9 A. Again, without seeing the E-mails to which you are 

10 referring, and there were a bunch of them, you would have to be 

11 specific about which E-mail specifically sent to my faculty you 

12 are referring to, but, I -- if I remember correctly, the E-mails 

i 13 contained links that pointed out to blogs that detailed this as 

14 you characterized it taintedness [sic], but E-mails to my 

15 recollection, several of them -- again, there were so many sent 

16 to my faculty. Some of them just pointed out that I attended a 

17 particular church or I attended a particular school, and then 

18 questioned my credibility as a scholar, questioned why UCLA 

19 should grant a PhD to someone who went -- actually has been 

20 involved with a university that has a Christian affiliation. 

21 Q. Well, right. The one in particular that I think you 

22 are referencing, there was a question raised as to whether your 

23 affiliation with the University of the Holy Land was appropriate 

24 for a PhD candidate? 

25 A. I don't recall. I have zero affiliation with the 
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University of the Holy Land. 1 

2 Q. NOw, when you made reference to the E-mails linking to 

3 blogs, that sort of explicated the intellectual anti-Semitism, 

4 and these were the articles that explained that issue more 

5 fully, right? 

6 

7 

A. 

Q. 

Sorry, could you repeat that question? 

When you made reference to the E-mails that were sent 

8 containing links to blogs that addressed the issue of 

9 intellectual anti-Semitism, those blogs detailed that discussion 

10 more fully? 

11 

12 

A. 

Q. 

To my recollection, yes, I believe that's correct. 

And not to belabor this, but one of the issues was 

\ 13 whether the Jewish revolt of 70 AD should or should not be 

14 characterized as a political uprising as opposed to a fight for 

15 religious liberty, right? 

16 

17 

18 Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

The example I just gave you, that's an idea of the type 

19 of discussion, right? 

20 

21 

22 Q. 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

NOW, let's go back to an area that Mr. Bandler explored 

23 on direct examination regarding your 2007 film script. It's 

24 your understanding that someone had requested a copy of that 

25 script for Norman Golb, and Norman Golb received it; is that 
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right? 

A. To my recollection, yes. 

Q. And this was the script, well, at the time the script 

was delivered, was the movie out, being shown publically? 

A. The script that was given to Dr. Golb was the revised 

script that was part of the movie, that it was -- basically we 

were revising the script for the movie, for the narrative of the 

movie. As I testified earlier, the first three months of the 

movie. There were live people, graduate center students at the 

local universities, that would read the script and try to keep 

up with the movie. And as they went back to school, they were 

missing work. They'd have to get subs, someone else to read it. 

So, as the summer progressed, they went back to school. They 

asked me to revise the script, so that it can -- and then record 

it as a narration on the movie. 

So, when Dr. Golb went to visit the San Diego Natural 

History Museum, the movie that was already installed was the 

narrated version of the movie that I had recreated. 

Q. So, the answer to my question is, yes, that the film 

was already being shown, correct? 

A. The film yeah the film -- the film was already being 

shown. The film was shown from the end of June through a week 

or two into January. The narration of the film changed. 

Q. And the it was the narration of the film that was sent 

to Dr. Golb; is that correct? 
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A. It was the --

Q. Script of the narration? 

A. It was the script of the second of the narration of the 

film, yeah, the second part. 

Q. And you indicated on direct I think that you said in 

big bold letters or something like that this is not to be 

copied, duplicated in any form whatsoever? 

A. In a block above the script, on the front page of the 

script, where the script begins, so you can't read the first 

paragraph of the script without reading, there's a warning that 

says no portion of this it's my recollection, again I would 

have to see -- perhaps can you refresh my memory what the block 

of the lettering that was on top there. But there's a large 

block that says something to the effect of no portion of this 

may be reproduced without my express written consent, and the 

express written consent of the -- not the NFL, the San Diego 

Natural History Museum. 

Q. Did you put that on there so nobody would criticize 

your film? 

A. No, sir. 

Q. It's fair to say you put that on there so nobody would 

steal your intellectual work and was it on 

A. No one would copy, it was, it was a manuscript in the 

works. It was unpublished. 

Q. It's unpublished, but it was for the purpose of a film 
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1 that was soon -- it was the script for a film that was going to 

2 be shown to many people? 

3 

4 

A. 

Q. 

Yes. 

And you wanted to make sure that nobody, like you said, 

5 wow, this is pretty good, I think I am going to do this myself? 

6 A. Yeah. 

7 Q. And forget about Cargill, why should I do all the work 

8 he did? I will copy it and do my own virtual film? 

9 A. The museum, because I was working in part with the 

10 museum, the museum was editing portions of the script. I give 

11 them the script. They say it's too long, can we change this, 

12 cut this. I was back and forth working with them. They want 

13 they asked me to a copyright the film, and put warnings allover 

14 it so somebody doesn't grab the script and do something with it. 

15 Q. Norman Golb received the manuscript -- what should we 

16 call this? 

l7 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

It's a script. 

A script. Norman Golb received your film script? 

Yeah a script. 

He critiqued it publically? 

He critiqued the script, the manuscript of the script, 

22 he critiqued the manuscript of the script, not the narration of 

23 the film. He never saw the film. 

24 Q. Right. He critiqued the material he had been given as 

25 the manuscript of the script that was going to be shown in the 

Kathleen Aimone r RPR 
Senior Court Reporter 

JA0579



Cross - Kuby/Cargi11 781 

() 1 film? 

2 A. He critiqued the revisions and the editorial revisions, 

3 and the script of the script that was going to be part of the 

4 movie. 

5 Q. And fair to say that that made you very angry when you 

6 saw his review? 

7 A. I wouldn't say angry. I wouldn't characterize it as 

8 angry. I would say that I would expect Dr. Golb, like I expect 

9 other scholars, to disagree with my conclusions. Dr. Magnus has 

10 at this conference, this conference to which we referred 

11 earlier, Dr. Magnus stood up and told me 50,000 things were 

12 wrong with my conclusion. I stood up and defended it. I think 

) 13 she's wrong with her conclusion. Dr. Peleg was invited to do 

14 this, other people. Dr. Schiffman and I don't, don't agree on 

15 everything. We were all, we were all -- I don't -- you are not, 

16 you maybe disappointed, but you are never angry when a scholar 

17 critiques your published work. 

18 Q. And you were angry that he critiqued your unpublished 

19 work, correct? 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

Yes, sir. 

Although it was soon to be published, right? 

Because he published it. 

And a variation of it had been published in public for 

24 some period of time, correct? With the actors acting out 

25 thing? 
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A. They had a portion that was different but was an 

earlier revision of that. 

Q. And in response, you wrote to the Oriental Institute, 

did you not? 

A. I did. 

Q. And they had put it up on their website, correct? 

A. Sorry. 

Q. The Norman Galb's critique of your movie had been 

placed on the Oriental Institute website? 

A. It had been placed on the Oriental Institute website, 

yes. 

Q. Is it fair to say you formally asked them to remove the 

document immediately? 

A. I did, to my recollection I did. 

Q. And you also told them that you did not wish to involve 

them in, quote, my personal legal pursuits? 

A. That sounds consistent with what I believe I said, yes. 

Q. What personal legal pursuits are you talking about? 

A. I think you were alluding to them earlier. 

Q. Fighting the lawsuit that you mayor may not perhaps 

have filed against Raphael Galb? 

A. Any potential remedies to 

Q. And indeed, they did remove it, did they not? 

A. They did. 

Q. And you've talked about that at some length in various 
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of your blogs; is that correct? If you can answer that yes or 

no? 

A. I would not characterize it that way. 

Q. How would you characterize it? 

A. I made very, very careful never to make public the 

correspondence between myself and the Oriental Institute. The 

letters I wrote to Director Stein of the Oriental Institute, I 

did so to encourage him strongly to remove this document, not 

because it was an attack on me, but because of copyright 

infringement. Dr. Golb published an unpublished manuscript we 

sent to him as a courtesy copy. He requested it. We put big 

letters don't publish any of this thing. Not only did he 

publish it, he published portions of the script that not only 

did he not hear, because he never saw the movie, but never even 

were a part of the script. 

Q. So 

A. Part of the movie -- I want to -- it was never part of 

the movie. 

Q. So, when you described this incident in your various 

blog posts, is if fair to say that you talked about Norman Golb, 

receiving these materials from Norman Golb in your review 

violating the copyright, your protesting and the Oriental 

Institute taking it'down? 

A. I think those four elements, yes. I think I -- there 

you can find online in various places where I recounted my 
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1 objection to Dr. Golb and my opinion violating copyright. 

2 Publishing things that he was just publishing, well, I will 

3 leave why I think he did it to myself. And then me writing the 

4 Oriental Institute saying this is wrong, you can't do this, and 

5 then removing the document after my E-mail exchange with them. 

6 

7 

8 

Q. 

A. 

Q. 

The end, that's where it ended? 

I wish that's where it would have ended. 

Right, because the University of Chicago then took 

9 Norman Golb's review with the couple of revisions and posted it 

10 on their website; is that correct? 

11 A. I can't -- I don't know how to answer that. It was 

12 published on Dr. Norman Golb's private personal website. It was 

) 13 no longer on the Oriental Institute website. 

14 Q. And his personal website is through the University of 

15 Chicago? 

16 A. If I recall, I believe it's University of Chicago, it 

17 was revised version where he took out of content, to which I 

18 objected, and re-put the argument back up, and then -- but it 

19 was removed, all of the stuff to which I objected. 

20 Q. Well, you received a letter from the University of 

21 Chicago counsel, is that correct, in response to your complaint? 

22 

23 

24 

25 

MR. BANDLER: Objection. 

THE COURT: Sustained. 

MR. KUBY: Judge 

THE COURT: What does this have to do with --
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MR. KOBY: It has to do with, number one, the fact 

that, that the University of Chicago counsel told him that 

3 this false --

4 THE COURT: Why is what the University of Chicago 

5 counsel told him not hearsay? 

6 

7 

8 

9 

MR. BANDLER: Objection. 

MR. KOBY: It is hearsay, and -

THE COURT: Then don't ask it. 

MR. KOBY: It goes to his state of mind, and the 

10 reason it goes to his state of mind is when he blogs about 

11 this, he does -- he never mentioned the fact it was told by 

12 counsel 

l3 

14 

15 

THE COURT: 

MR. KOBY: 

THE COURT: 

Excuse me, step back. 

-- to stop doing it. So 

The jury will disregard that comment. 

16 That is hearsay. I don't know whether counsel is good, bad 

17 or indifferent, correct or incorrect. And his state of mind 

18 I don't believe is part of any of the charges in this case. 

19 Please proceed. 

20 

21 

22 

23 we? 

24 

MR. KOBY: Judge this --

THE COURT: Excuse me, please proceed. 

MR. KOBY: Could I get this marked as -- where are 

THE COURT: Pat tells me it's lunchtime. I always 

25 listen to her. So, jurors have a good lunch. I will see 
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1 you at 2:20. 

2 (Whereupon, the jury exited the courtroom.) 

THE COURT: I will see you after lunch. 

(Whereupon, the witness was excused.) 

3 

4 

5 MR. KUBY: Judge, if I can make an offer of proof 

6 for this witness. 

7 THE COURT: Sure. 

8 MR. KUBY: Dr. Cargill acknowledged on direct 

9 examination that he blogs about this episode and he talks 

10 about the alleged copyright infringement, his complaint, and 

11 how it was redressed by the Oriental Institute. In his 

12 blogging, that's where he stops and he makes it seem -- he 

13 makes it seem as though in his own writings that somehow he 

14 triumphs over Dr. Golb and Dr. Golb was wrong. What he 

15 never does on his blogs is the rest of the story which is, 

16 A, it was put back up on the University of Chicago's 

17 website, which we did elicit; and B, the legal counsel for 

18 the University of Chicago told him that you may not like 

19 Professor Golb's critique your work. We welcome you to 

20 respond to Professor Golb on the merit rather than 

21 attempt 

22 

23 

THE COURT: 

MR. KUBY: 

Excuse me. That is relevant to what? 

It's relevant to show that Dr. Cargill 

24 In his public discussions, and both on direct examination 

25 about the incident, the offer Oriental Institute incident as 
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1 

2 

well as his public discussion, it is not being completeiy or 

even at all honest about --

3 THE COURT: I am a little confused, Mr. Kuby. 

4 MR. KUBY: Yes. 

5 THE COURT: Dr. Normal Golb is not on trial here. 

6 That's number one. Number two, Dr. Cargill is not on trial 

7 here. So, there are a few charges with regard to 

8 Dr. Cargill. There is actually, I don't know if --

9 

10 

MR. KUBY: 

THE COURT: 

Judge, I believe there's one. 

Aggravated harassment. So, the 

11 question is whether there were communications from your 

12 client intended to annoy, harass, or alarm him, and which 

13 were likely to annoy, harass, or alarm him. 

14 So, the issue as to whether or not Dr. Cargill was 

15 correct that his copyright had been violated, and that it 

16 was adamantly redressed is fascinating. It doesn't go to 

17 bias. It doesn't it go to interest. It lS not an issue 

18 which will be resolved by any verdict In this case. 

19 MR. KUBY: Judge, I am not trying to resolve that 

20 issue. All I am trying to do is demonstrate when Dr. 

21 Cargill both speak and writes about this episode, which was 

22 at least a central part of the direct examination. He is 

23 not speaking and writing about it honestly. That's all. 

24 And his credibility is very much at issue. 

25 THE COURT: The fact the lawyer said we fixed you 
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now mayor may not be correct. It's Illinois law. Well, 1 

2 actually it may be federal because it's copyright, you know, 

3 but I don't -- I honestly just don't -- you know, there it 

4 is. It's out there. And there you are, you are trying to 

5 bring in the lawyer said this just like that newspaper 

6 article where somebody asked a question and all of the 

7 sudden that's proof of a fact. That is not rules of 

8 evidence as I understand it. So you can't do it. Have a 

9 nice lunch. 

10 MR. KUBY: I would like this marked as a Court 

~ 1 Exhibit, if I may, so it's properly in the court record. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Sure. No problem. 

THE CLEFK: That will be Court Exhibit 3. 

(Whereupon, a luncheon recess was taken.) 
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AFTERNOON SESSION 

THE CDURT: So, Mr. ro.1by, there is sarething you 

3 wanted to say, before lunch you said you had sarething to 

4 say. 

5 

6 

7 

8 

MR. KUBY: No, I don't. 

(Witness entering.) 

(Jury entering.) 

COURT CLERK: case on trial continued. All 

9 parties are present. '!he jury is present and being seated. 

10 '!he witness is reminded he is still under oath. 

11 MR. KUBY: May I proceed? 

12 CROSS-EXAMINATION CONI"G 

) 13 BY MR. KUBY: 

14 

15 

16 

Q 

A 

Q 

Geed afternoon, Dr. cargill. 

Hi. 

I think when we broke, is it true that Dr. Norrran Golb 

17 critique of your 2007 film was placed on his own website through 

18 the University of C1ricago? 

19 A To my recollection after the University of C1ricago 

20 removed the original critique frcm the website, it was placed 

21 back up again on his I guess a private University of C1ricago 

22 website. 

23 Q It was the Oriental Institute was the one who removed 

24 it; is it correct? 

25 A The Oriental Institute was the one who originally 
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critiqued his website, they raroved it fran the website and then 

it was put back on the other website. 

Q And When he rrade his critique, he quoted portions of 

your script; is that correct? 

A The initial one, yes. 

Q He didn't re publish the whole script, did he? 

A He published portions of my script, yes. 

Q And what he would do would be to take a portion of what 

you said and then critique it, correct? 

A Yes. What Dr. Golb did was he took 

MR. KlJBY: Judge, the witness answered yes. 

THE OJURT: Yes, he did answer yes and I don't see 

any relevance so could we nove through this quickly because 

if I don't see relevance in another two questions, we rrove 

to something else. 

Q Some of the e-rrails that were sent to the university, 

the UaA administration, those were e-rrails that suggested in 

essence that you should respond to Nonran Golb' s critique of 

your work; is that correct? 

A Arrong other things, yes. 

Q And there was the question should Dr. - - should 

J.VJr. cargill --

A At the titre, yes. 

Q -- yes, exactly, should J.VJr. cargill get his Ph.D. 

without responding to these criticisms, fair to say? 
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1 A I think that was in at least one of the many e-mails, 

2 yes. 

3 Q When you get your Ph.D. you have to what is it called, 

4 dissertation -- we don't have this in law school -- defense? 

5 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q 

A 

Yes, sir. 

And that rreans people attack. your work? 

No, sir. 

People critique your work? 

People approve your work. 

But the defense, what are you defending against? 

The idea, the premise of the dissertation, you krloN 

12 basically everything abJut it and if anyone on the panel 

) 13 doesn't think that the dissertation shouldn't go forward, 

14 doesn't think it passes muster, they carmot sign on the 

15 dissertation which rreans that I vvould not receive my doctorate. 

16 Q And part of the defense is answering scholarly 

17 critiques of your work, correct? 

18 

19 

A 

Q 

20 view? 

21 

22 

A 

Q 

23 rrerits? 

24 A 

25 Q 

Sure, of course. 

And nothing unusual or sinister abJut that in your 

Not through the standard process, no. 

Did you ever resp::md to Norman Golb' s critique on the 

I responded to several of Dr. Norman Golb' s critiques. 

The 2007 critique of your film? 
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A I've resp:mded to several, to the ccmrent, to the 

questions that he's asked. I've responded to him quite often. 

Q But did you do sort of ccxrprehensi ve response to his 

critique that was posted on the rrerits? 

A You're asking ne, just for clarification, you're asking 

ne if after being chastised to respond to Dr. NOrnBIl GoTh, the 

critiques that have been put forth by whoever was behind all of 

the aliases and Dr. NOrnBIl GoTh, if I tack it upon myself to 

respond to Dr. GoTh because of an anonyrrous alias told ne to, no 

I did not. 

Q I actually wouldn't have asked the question that way, I 

don't think I would but that's fine you've answered your own 

question and that's enough. 

THE COURT: Mr. Kilby, ask a question, stop naking 

speeches. 

Q Did you respond to the nerits of the argurents that 

Dr. GoTh was rraking? 

A Yes, sir I did several tines. 

Q Now when you say you didn't respond, what did you rrean 

just a second ago? 

A A second ago what I said was I did not feel ccxrpelled 

to respond to the allegations being made by the defendant or 

whoever it was behind these aliases because he derranded it. 

Q Okay but so you did or you didn't respond? 

A I did respond to several of the claims NOrnBIl GoTh has 
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CROSS/KUBY/DR. ROBERT CARGILL 

rrade about the Dead Sea Scrolls elsewhere. 

Q And others you chose not to respond to? 

793 

A As a scholar I can choose to respond or not respond. 

Can't we all? 

Q Of course you can. 

You can rrake responses, correct --

THE CDllRT: Mr. KiJby, no speeches ask a question. 

Q You can rrake responses --

THE CDllRT: Mr. KiJby, didn't I just say no 

speeches. Ask a question. 

Q As a scholar don't you have the right to respond to 

what you wish to respond to? 

A D::l I? 

Q Yes. 

A Of course. 

Q And other people have the right to rrake criticisms that 

they wish to rrake? 

A Sure. 

Q On your direct examination by Mr. Bandler I'm not sure 

if I understccd this correctly, you referred to a daninant 

theory about the scrolls origin and other theories, is that fair 

characterization? 

A Yes, that's fair to say. 

Q It's fair to say you do not accept the idea that there 

are two principle theories? 
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CROSS/KIJBY/DR. ROBERT rnRGILL 

No. I would say - - I V\TOUld answer that question no. 

The Qumran Essene theory is the daninant theory in your 

It's the traditional theory. 

Is that the daninant theory? 

I think it's safe to say that its traditionally been 

7 the daninant theory. 

8 Q And there are several other minority theories all 

9 competing for attention and pushed by their respective authors; 

10 is that correct? 

11 JVlR. BANDLER: Objection. 

12 THE COURT: Sustained. 

13 Q Did you write in the National Post there are several 

14 other minority theories all competing for attention and pushed 

15 by their respective authors? 

16 JVlR. BANDLER: Objection. 

17 

18 Q 

THE COURT: Sustained. 

Now one of the things that Mr. Bandler brought up on 

19 direct I believe was a reference to Wikipedia and there was an 

20 e-nail I believe on February 8, 2009 to Professor carter that 

21 catplained you were deleting infonmtion about the film that you 

22 had prepared, you were deleting it fran Wikipedia. Dc you 

23 recall that? 

24 

25 

A 

Q 

I was doing quite a bit of editing on Wikipedia. 

Right, but my question was do you recall that one of 
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.j 1 the e-rrails that attacked you catplained that you were deleting 

2 information fram Wikipedia? 

3 A Yes, it is my recollection that one of the e-rrails 

4 raised a catplaint a:baut ITe deleting things fram wikipedia, yes. 

5 

6 

7 

Q 

A 

Q 

And you were deleting things fram Wikipedia? 

I \liaS doing all kinds of things in wikipedia, yes. 

And in another e-rrail the writer questioned --

8 withdrawn. 

9 The writer stated that this t:ype of deletion \liaS 

10 inappropriate for a Ph.D. candidate at UCLA; is that right? 

11 

12 

A 

Q 

I believe that is what he said, yes. 

And the writer indicated that it \liaS inappropriate for 

\ l3 a Ph.D. candidate to be editing the Wikipedia site on his 0Nl1 
/ 

14 work, right? 

15 

16 

l7 

18 

A 

Q 

A 

Q 

I believe that's what the defendant said, yes. 

And you didn't think that \liaS inappropriate? 

No. 

Did you ever have an article fram Wikipedia taken dONl1 

19 by the m:xl.erators? 

20 

21 

22 

A 

Q 

A 

Yes. 

And you created one a:baut yourself, right? 

Yes, I thought it \liaS like Facebook and you go in there 

23 and create an article like Facel::ook, tUll1S out I \liaS not notable 

24 enough, I hadn't gotten my Ph.D., I \llasn't very well known and 

25 that \liaS kind of embarrassing. I thought, like I said, it \liaS 
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(~) 1 like Facebook. Turns out you have to be, I forgot the word for 

2 it, you have to be a person of note, you have to be a very, very 

3 influential public figure in order to have a Wikipedia article 

) 

4 vvritten about you. 

5 Q And you vvrote one about yourself, correct, and posted 

6 it on Wikipedia? 

7 A I put my bio on Wikipedia, yes. 

8 Q And they took it down because it is a conflict of 

9 interest for a person in essence to promote himself? 

10 

11 

12 

l3 

14 

A I'm not sure of the reason. 

Q You got one nOJJ, don't you, Dr. Cargill? 

TIlE COURT: I'm sorry, Mr. Kuby, questions are not 

evidence. 

MR. KUBY: can I ask him if he nOJJ has a wikipedia 

15 site? 

16 TIlE mURT: You rrean has a Wikipedia site as 

l7 oppose to a reason, no. I really don't see any relevance to 

18 any of this. 

19 Q In the 2007 script that was sent to Nornan Golb, there 

20 were rrarginal notations on the side; is that correct? 

21 A 

22 Q 

23 as such? 

24 

25 

A 

Q 

Yes, sir. 

And one of them was a cryptic, if I nay characterize it 

I wouldn't, but you nay. 

There was a particular section where you talked about 
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CROSS/KIJBY/DR. ROBERT CARGILL 

C) 1 three reasons. What were the three reasons or actually --

2 withdrawn. 

) 

3 What is the third reason? 

4 A I don't re:rember the exact wording of it. Can I take a 

5 leak at it? 

6 Q I think I'm up to 1. 

7 let Ire show JIOU Defendant's exhibit I for 

8 identification, a docurrent entitled Ancient Qumran. 

9 

10 

A 

Q 

Thank JIOU, counselor, yes, sir. 

What was the third reason? You cannot read it because 

11 the docurrent isn't in evidence. You can paraphrase, if JIOU 

12 recall. 

13 A Well there is no number three. There is a number one 

14 with a parenthesis; there is a number two with a parenthesis, 

15 there is a third reason but I never write it down and then I put 

16 a smiley semi-colon at the end, a little emoticon. 

17 

18 

19 

Q 

A 

Q 

A little emoticon with a smile and a wink? 

Yes, sir. 

And the third reason JIOU never wrote it down is because 

20 JIOU do not use No:t:m3I1 Golb' s narre in any of JlOUr scholarly 

21 presentations; is that correct? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Is that a question JIOU're asking Ire? 

Yes? 

No, that wouldn't be. 

What was the third reason that JIOU never write down? 
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CROSS/KUBY/DR. ROBERT CARGILL 

1 A There were discussions at the beginning when we were 

2 having all the aliases caning after us and the idea was you 

3 never reSJ=OI1d, you never to respond to anything that the 

4 defendant says, you never are to reSJ=OI1d to any of the aliases. 

5 In fact, you never --

6 JVIR.. BREITBART: Can he wait a little until the 

7 TIDtorcycle go by? 

8 

9 

A Sorry about that, I apologize. 

You never want to reSJ=OI1d because it will be cut and 

10 paste and posted on other blogs. So the idea was don't rrake 

11 mention of Dr. Golb, just write everything doNn. Don't rrake 

12 mention of anything that the defendant say, just write it dONn . 

l3 Q So the third reason is you in fact had a policy of 

14 never mentioning No:rnen Golb's name? 

15 

16 

17 

A 

Q 

A 

Not true. 

If I misunderstocd what you just said? 

This is a play on v.ords. It is an inside joke. I 

18 think it's safe to say that this is a third reason and the third 

19 reason is I'm saying you never write it dONn because we were 

20 writing everything doNn. I was already --

21 Q I'm sorry, what is it that you don't write doNn? I'm 

22 just not -- I didn't get that. 

23 A There was a third reason I would like to mention 

24 Hirschfeld, Dr. Yizhar Hirschfeld and I rerroved. Brian Wocd' s 

25 name so we would have rcx:m, the sarre arrount of names and the 
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CROSS/KlJBY/DR. ROBERT CARGILL 

third reason is I never write it dawn. 

Q What is it that you never write down? 

A I try to refrain fran writing down references to 

Dr. Golb. 

Q Okay, thank you. 

When you say there vvas an agreerrent arrong a group of 

you, Who else vvas in that group who 11B.de that agreerrent with you 

not to write down? 

A It vvasn' t a fornal agreerrent. 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

Q There were other people as well, were there not? 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

Q Was Risa Levitt Kahn one of the people Who agreed with 

you to not write down Nornan Golb' s rraterial or narre? 

MR. BANDLER: Objection. 

THE CDURT: Sustained. 

Q On direct examination I think you said that you used, 

you yourself have used, I think the wrd vvas pseudonyms on the 

internet; is that correct? 

A That's not what I said, no. 

Q What did you say, I'm sorry? 

A I vvas asked if I had handles, if I vvas prolific on the 

internet. 
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I'm sorry, What is a handle? 

A handle? 

Yes. 

800 

A handle is a usernarre. If you rerrerriber back in CB 

5 radio you had a handle other people knew vmo you were or you had 

6 a use:rnarre. On llBIly websites today even vvhen they ask you your 

7 narre, vmo are you, Robert Cargill and then they would say What 

8 would you like your usernarre to be and llBIly people, you do a lot 

9 online, use the sarre usernarre over and aver again. 

10 

11 

Q 

A 

And your usernarre is your handle? 

I have a couple of them. One as I said earlier is Bob 

12 Cargill all lower case and no space and the next one X-K-V and 

) 13 the number 8-R vvhich phonetically is excavator. 

14 Q Have you ever used any aliases on the internet 

15 yourself? 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Q 

I just answered that question. 

I rrean besides that? 

Oh, yes, sure I got usernarres, sure. 

Narres that are not your narre? 

Excavator is not my narre. 

Besides excavator? 

THE COURT: I think he means real narres like John 

23 Smith, Peter Kougasian. 

24 

25 

THE WI'INFSS: I'm sorry? 

THE COURT: Just a real narre? 
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1 THE WITNESS: Yes. 

2 THE CDURT: Nol:::x:rly is going to think X -K - whatever 

3 is }'OUr real narre? 

4 

5 

6 

7 

Q 

Q 

THE WITNESS: Yes. 

Have you ever used other real narres on the inte:met? 

THE COURT: Other than }'OUr 0INIl. 

Other than }'OUr 0INIl and other than the ones you've told 

8 us arout? 

9 

10 

11 

A 

Q 

A 

I have used other narres. 

And what other narres have you used? 

I have used Robert Qrrgill, I have used Bob Qrrgill, I 

12 have used, I'm certain there's nore. 

13 Q Okay, have you used any other narres on the intell1et 

14 aside the excavator and variations on the narre Robert or Bob 

15 Qrrgill? 

16 

17 

18 

19 

20 

A 

Q 

A 

Yes. 

What are they? 

lVIR. BANDLER.: Objection. 

THE CDURT: YOU!lB.Y answer the question. 

One of them is Israelxcvar I-S-R-A-E-L-X-K-V-A-R. The 

21 reason I did that one, Gccgle !lB.lldates 6 characters and xkv8r 

22 (excavator) is only five and I couldn't use it. 

23 Q Arr:f other narres of people besides those that you've 

24 just articulated? 

25 A No narres of individuals, no . 
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