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PRELIMINARY STATEMENT
This is an appeal by Appellant Raphael Golb from a Decision and Order of
the Appellate Division, First Department, entered January 29, 2013, which
dismissed one felony count of identity theft in the second degree, but otherwise
affirmed the judgment of the Supreme Court, New York County (Carol Berkman,
J.), convicting Appellant of two counts of identity theft in the second degree,
fourteen counts of criminal impersonation in the second degree, ten counts of
forgery in the third degree, three counts of aggravated harassment in the second
degree, and one count of computer trespass.
Appellant was sentenced on November 18, 2010 to six months in prison
followed by a five-year term of probation on the identity theft counts, and three
months in prison followed by three years probation on each of the misdemeanor
counts, all sentences to run concurrent. On March 11, 2013, the Honorable Eugene
F. Pigott granted leave to appeal to this Court, which has jurisdiction to review this
matter pursuant to CPLR 5602.
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QUESTIONS PRESENTED
1.

Did the trial court’s refusal to properly limit the definitions of

“benefit,” “harm,” “injury” and “fraud” compel the jury to criminalize expressions
of Appellant’s opinion, statements of fact, and causing hurt feelings to various
scholars, all of which are protected by the First Amendment, and do these
convictions render the statutes void for vagueness, without a limiting construction
from this Court?
The court below answered the question “no.”
2.

Are the communications that are the subject of Counts 3, 40, and 48

of the Indictment protected by the First Amendment, and would criminalizing such
communications render Penal Law § 240.30(1) unconstitutionally vague and
overbroad?
The court below answered the question “no.”
3.

Was the Appellant convicted of a crime based exclusively upon his

violating a Terms of Service Agreement, which renders the applicable statute
unconstitutionally vague?
The court below answered the question “no.”

2
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STATEMENT OF THE CASE
THE INDICTMENT
Raphael Golb was indicted by a New York County Grand Jury charging two
felonies and forty-nine misdemeanors. Twenty misdemeanor counts were
dismissed prior to going to the jury on the ground that they were duplicative.
According to the Bill of Particulars (A-26), of the remaining thirty-one counts, two
were alleged felonies and the rest were alleged misdemeanors.
The two felony charges were Count 1, charging Identity Theft in the Second
Degree (Penal Law § 190.79(3)), with the object crime of Scheme to Defraud; and
Count 2, charging Identity Theft in the Second Degree with the object crime of
Falsifying Business Records. The First Department later reversed the conviction
on Count 1 on the grounds that it was based on “speculation,” but left the
conviction on Count 2 intact without commentary.
Of the misdemeanors, three counts (3, 40, and 48) charged Aggravated
Harassment in the Second Degree (§ 240.30(1)(a)) as against Lawrence Schiffman,
Stephen Goranson, and Robert Cargill, respectively. The writings criminalized in
these counts were apparently letters of complaint sent to the departments of these
three complainants, but were never specified.
The remaining counts are as follows: Count 5 charged Criminal
Impersonation in the Second Degree (§ 190.25(1)) based upon Raphael Golb’s

3
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opening a gmail account on August 3, 2008, entitled larry.schiffman@gmail.com.
Count 7 (§ 190.25(1)) and Count 8 (Forgery in the Third Degree; § 170.05) were
based on Raphael Golb’s sending an e-mail from that account on August 4, 2008 to
Lawrence Schiffman’s teaching assistants. Counts 10 (§ 190.25(1)) and 11
(§ 170.05) criminalized e-mails sent from that account on August 5, 2008 to
various other NYU addresses. Counts 13 (§ 190.25(1)) and 14 (§ 170.05)
criminalized an e-mail sent from that account on August 5, 2008 to an NYU dean.
Counts 16 (§ 190.25(1)) and 17 (§ 170.05) criminalized an e-mail sent from that
account on August 5, 2008 to an NYU provost. Counts 19 (§ 190.25(1)) and 20
(§ 170.05) criminalized an e-mail sent from that account on August 6, 2008 to
NYUNews.com. Count 23 (§ 190.25(1)) criminalized Defendant’s opening of a
gmail account on November 22, 2008 entitled seidel.jonathan@gmail.com. Counts
25 (§ 190.25(1)) and 27 (§ 170.05) criminalized an e-mail sent from that account
on November 22, 2008 to the Royal Ontario Museum. Counts 29 (§ 190.25(1))
and 31 (§ 170.05) criminalized an e-mail sent from that account on November 24,
2008 to the museum’s guest curator. Counts 33 (§ 190.25(1)) and 35 (§ 170.05)
criminalized an e-mail sent from that account on November 24, 2008 “regarding
Norman Golb.” Counts 37 (§ 190.25(1)) and 39 (§ 170.05) criminalized an e-mail
sent from that account on December 6, 2008 “regarding” an internet post made by
one Stephen Goranson. Count 42 (§ 190.25(1)) criminalized Raphael Golb’s

4

JA1459

creating a gmail account on August 7, 2008 entitled steve.goranson@gmail.com.
Count 44 (§ 190.25(1)) criminalized Raphael Golb’s creating a gmail account on
July 20, 2008 entitled frank.cross2@gmail.com. Counts 46 (§ 190.25(1)) and 47
(§ 170.05) criminalized an e-mail sent from that address on July 20, 2008
“regarding Bart Ehrman and the Jewish Museum.” Count 50 (§ 190.25(1))
criminalized Raphael Golb’s opening of a gmail account on June 15, 2008 entitled
gibson.jeffrey2@gmail.com.
Last, Count 51 charged unauthorized use of a computer (§ 156.05), alleging
that Raphael Golb violated NYU’s computer policy and therefore was acting in
excess of authorization.
THE DEAD SEA SCROLLS CONTROVERSY
A.

The Two Basic Theories of the Origin of the Dead Sea Scrolls

This prosecution arose in the context of a dispute over the Dead Sea Scrolls,
science museum exhibitions, and educational ethics. The Scrolls are the most
popular archaeological and religious discovery of the 20th century, and have been
an object of dispute ever since their discovery in 1948 in caves near the site known
as Khirbet Qumran (then under Jordanian control). Physical access to these
ancient texts was originally monopolized by a team of Bible scholars appointed by
the Jordanian government, from which Jews were rigorously excluded. (Tr. 168,
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A-371).1 The monopoly group treated the Scrolls as the writings of a small radical
sect (usually, but not always, identified as Essenes), imagined to have been living
in the desert at Qumran. (Tr. 980, A-567). Members of the monopoly team and
their students quickly came to regard the “Qumran-sectarian” theory and its
variants as a fact not subject to debate or fundamental challenge.
Starting in the 1980s, some Jews were gradually admitted to the monopoly,
and ultimately, in view of growing public outrage, the monopolists’ physical
control over the manuscripts collapsed. (Tr. 169, A-372). Meanwhile, beginning
in 1970, University of Chicago historian Norman Golb, Raphael Golb’s father,
mounted a systematic challenge to the proto-Christian sectarian theory of Scroll
origins defended by the monopolists. In a series of publications in leading
international journals, Professor Golb argued that the theory was unsupported by
any actual evidence, but was instead based on arbitrary speculation, in violation of
basic historical norms. He himself put forward precise historical and textual
evidence that the Scrolls were writings of various Jewish groups taken down from
Jerusalem, a major urban center, for hiding at the time of the siege and sacking of
the city by Roman troops in 70 A.D. Prominent European and Israeli
archaeologists (including an official Israel Antiquities Authority excavation team)

1

All references to the trial transcript are denoted as “Tr.” followed by the appropriate pagination.
All references to the Sentencing Transcript are denoted as “Sent. Tr.” followed by the
appropriate pagination.
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then found additional evidence that supported Professor Golb’s theory. (Tr. 983,
A-568; Tr. 998-99, A-569-70). In 1998, Professor Golb was invited to write one of
the two essays on Scroll origins presented to the public in the prestigious
Cambridge History of Judaism, thereby giving his theory equal status in a primary
reference source.
In his 1995 book, Who Wrote the Dead Sea Scrolls, Professor Golb
discussed not only the history of scrolls research, but the ethics of scholarship and
education in the field. He criticized unethical research practices including, in
pertinent part, the suppression of physical evidence by the monopolists, their
hoarding of unpublished material, and their failure to appropriately signal the
history of scholarship in the field in footnotes as required by academic protocol.
Apart from a few scattered efforts, the monopolists largely failed to answer
Professor Golb’s critique, and they also ignored the research of the various
archaeologists rejecting the sectarian view. They did, however, benefit from the
financial support of several major foundations. With that support, they, along with
their students and associates, began using science museum exhibits to
propagandize the Qumran-sectarian theory, systematically excluding the contrary
findings of the opposing group of scholars. (Tr. 276, A-403). Thus, the ethical
issue forming the backdrop of the Appellant’s criminalized activities was the
alleged abuse of academic “politics” in a number of important educational
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institutions (including universities and museums), and the demand for an open
public debate of a major historical and religious controversy.
Lawrence Schiffman, then chairman of the Jewish Studies department at
NYU and currently a vice provost at Yeshiva University, is an academic figure
who defends a version of the “Qumran-sectarian” theory of origin of the Dead Sea
Scrolls. (Tr. 61, A-350). He has derived, by his own testimony, “notoriety” (Tr.
202, A-379) from playing a prominent public role in the DSS controversy,
appearing on television and giving many interviews and popular lectures at DSS
museum exhibits and elsewhere. (Tr. 182, A-375; Tr. 223, A-387). Schiffman is
an associate of the aforesaid academic monopoly. Schiffman testified that he is not
a member of the monopoly, but admitted that he received, from members of the
monopoly, the multiple manuscript fragments of the famous “MMT” or “Acts of
Torah” text on which his version of the sectarian theory was purportedly based.
(Tr. 174-75, A-373-74). At the time, while Schiffman was publishing his claims
about that text, scholars at large were not allowed to see those fragments. After the
monopoly was broken, others, including Professor Golb, disputed Schiffman’s
claims and his speculative methodologies.
Dr. Susan Braunstein, Curator of Archeology and Judaica and Chair of
Curatorial Affairs at the Jewish Museum, a witness for the prosecution, testified at
trial that there were “two basic theories as to the origin of the Dead Sea Scrolls,”
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and that there were prominent scholars on both sides. (Tr. 277-78, A-404-05). She
acknowledged that Professor Golb was the leading proponent of the Jerusalem
Libraries theory, and Dr. Lawrence Schiffman one of the leading proponents of the
sectarian theory. She testified that in her opinion, “neither side had proven their
case.” (Tr. 278, A-405). However, she was critical of prior exhibits on the Dead
Sea Scrolls because they championed the sectarian view rather than presenting
both sides of the story. (Tr. 276-78, A-402-04). Her aim at the Jewish Museum’s
2008 Scrolls exhibit was, in part, to correct this biased and misleading approach.
B.

Dr. Lawrence Schiffman and the Accusations that he Plagiarized and
Misrepresented the Works of Professor Norman Golb

Dr. Schiffman’s reputation was based in significant part on various articles
published towards 1990, and a book published in 1994. In those publications,
Schiffman attributed to Professor Golb the view that the Scrolls were a collection
of writings of Temple priests—a theory explicitly rejected in Professor Golb’s
articles. Equally important, Schiffman, in the late 1980s, began to straddle both
sides of the Scrolls “divide,” defending the Qumran-sectarian theory while at the
same time embellishing it with ideas and arguments manifestly derived from works
published by Norman Golb during the 1980-86 period.
By his own testimony, Schiffman attended a conference where Professor
Golb presented his theory in 1987. (Tr. 65, A-352). But there is no mention of a
source for the ideas in question in any critical apparatus in Schiffman’s work;
9
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Schiffman failed to credit Professor Golb for having introduced and developed
those ideas. In his 1994 book, Schiffman claimed that he had produced a
“revolutionary” work which for the first time (so he claimed) treated the Scrolls as
a product of Jewish society. The grounds he offered for this assertion were, again,
manifestly derived from articles published by Professor Golb during the preceding
decade.
All of this created controversy in the academic world as well as among
informed members of the lay public. In 1993, in the pages of Haaretz (a major
Israeli newspaper), the well-known journalist and Hebrew University professor
Avi Katzman wrote that Schiffman had “adopted portions of Golb’s theory and
presented them as [his] own without acknowledging as much, and without giving
him appropriate credit.” (Tr. 216, A-384). In response, Schiffman denigrated
Norman Golb’s scholarship, claiming that “Golb can say what he wants” and that
there was “no innovation in Golb’s theory.” (Tr. 215, A-383). In his 1995 book,
Professor Golb quoted the Katzman article as well as Schiffman’s response, and
discussed the plagiarism and misrepresentation of his work by Dr. Schiffman in the
broader context of the Scrolls controversy. At Raphael Golb’s trial, two NYU
deans testified that the terms used by Dr. Katzman constitute an accusation of
plagiarism (Tr. 265, A-392), and that they are synonymous with NYU’s definition
of plagiarism. (Tr. 311, A-426). Moreover, Dr. Braunstein testified that she was

10

JA1465

familiar with the prior accusations of plagiarism made against Dr. Schiffman with
respect to Professor Golb’s works. (Tr. 288, A-414). Another prosecution witness,
Stephen Goranson, also testified that Professor Golb had accused Schiffman of
plagiarism in his 1995 book.
During his trial testimony, Dr. Schiffman initially acknowledged that
charges of plagiarism are “very serious.” (Tr. 147, A-367). Asked by the
prosecutor if there was any “truth” to the allegations that he had plagiarized and
misrepresented Norman Golb’s ideas, Schiffman replied: “Yes.” (Tr. 90, A-356).
He then denied having plagiarized Professor Golb (Tr. 91, A-357), characterizing
the allegations as “just an accusation of too few footnotes to a guy.” (Tr. 217, A384a). Schiffman denied that Dr. Katzman had accused him of any “impropriety,”
and asserted that “no one reads” the NYU faculty code of conduct. (Tr. 144, A366a; Tr. 211, A-382a).2 Schiffman also denied that he has taken liberties in
describing Professor Golb’s theory (Tr. 184, A-375a), but acknowledged that he
made an “error” or a “mistake” in describing it (Tr. 185, A-375b; Tr. 217-18, A384a-84b; Tr. 225, A-387b)—and that he continued to make this error or mistake
for twenty years (Tr. 185-86, A-375b-75c), despite being repeatedly corrected in
Professor Golb’s book and elsewhere. Thus, the trial record demonstrated, at a

2

However, in Count 51, Raphael Golb’s emails and blogging were criminalized because they
violated the NYU library computer code of conduct.
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minimum, that Schiffman had been previously accused of plagiarizing Norman
Golb and that he had repeatedly misrepresented Professor Golb’s theory.
RAPHAEL GOLB’S BLOGGING CAMPAIGN
Raphael Golb, the son of Professor Golb, holds a Ph.D. from Harvard
University, a J.D. from NYU, and a B.A. in Latin from Oberlin College. During a
two-and-a-half-year period beginning in 2006, he published a series of Internet
articles based largely on his own online research, denouncing the use of science
museum exhibits to misinform the public as to the current state of research on the
Dead Sea Scrolls. This activity was engaged in at New York University on the
Bobst Library computers, to which Raphael Golb had legitimate access as an
alumnus and a subscriber in good standing to the “Friends of Bobst Library”
program. (Tr. 342-43, A-428-29).
Like thousands of Internet users before him, Raphael Golb published his
comments and articles under a variety of shifting pseudonyms. The frequent use of
pseudonyms through history is documented in many works, and using multiple
pseudonyms or “sock-puppets” online to engage in debate under the cover of
anonymity is a ubiquitous Internet practice engaged in by hundreds of thousands of
bloggers.3 Golb created his Internet avatars mostly at random, picking fairly

3

See, e.g., A. Room, Dictionary of Pseudonyms: 13,000 Assumed Names and Their Origins
(Jefferson, North Carolina: McFarland and Company, 2010); W. Cushing, Initials and
Pseudonyms (New York, 1885); Sh. Chajes, Otzar Beduyey HaShem, Index of pen-names in
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common, nondescript names such as “Peter Kaufman,” “Albert White,” “Jesse
Friedman” and the like. The name that he used most prolifically was “Charles
Gadda,” a reference to an Italian author (Carlo Emilio Gadda, 1893-1973) whose
concern was irrationality and digression .
Raphael Golb’s pseudonymous online articles gathered evidence that
members and associates of the Dead Sea Scrolls monopoly had been setting a
religiously oriented, “proto-Christian” agenda for science museum exhibits on the
scrolls, belittling and excluding prominent secular-minded historians and
archaeologists who have rejected the theory defended in the exhibits. (E.g.,
Exhibits 40A3, 40A5, 40A6, 40B4, 40B1, A-115-30, A-133-93). The articles
exposed false and misleading statements made in the media campaigns
surrounding the exhibits. These statements included, for example, false claims of
expertise by a curator, Dr. Risa Levitt Kohn, who had never published a single
word on the scrolls and later admitted that she was “far from an expert.” The tone
and content of these blog articles were frequently satirical. In two pieces, for
example, Raphael Golb mockingly pretended that he approved of the choice to
Hebrew literature (Vienna, 1933); H. Love, English Clandestine Satire, 1660-1702 (Oxford
University Press, 2004). For an estimate of 600 million “sock-puppets” worldwide, see: M.
Gibbs, “Lots of ‘People’ You Interact with Online Are Sockpuppets,”
http://www.networkworld.com/columnists/2011/032411-backspin.html. Those who have used
multiple pseudonyms online to engage in debate under the cover of anonymity include a wellknown rabbi who is a professor of law at Emory University. See, Michael Broyde, “My Nom de
Plume Exposed,” at http://torahmusings.com/2013/04/my-nom-de-plume-exposed/; “Rabbi
Michael Broyde Tight-Lipped About ‘Sockpuppet’ Scandal,” at
http://forward.com/articles/174919/rabbi-michael-broyde-tight-lipped-about-sockpuppet/.
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exclude one side of the debate from the exhibits, and sarcastically praised the
exhibitors for working to prevent the “public confusion” that would take place
should the public be properly informed. (Exhibits 40C1, A-130a; 40C2, A-130bc).
Several additional articles of August, 2008 exposed the plagiarism and
misrepresentation by Lawrence Schiffman of arguments initially published in 1980
by Norman Golb. These articles were published on the NowPublic site under the
pseudonym “Peter Kaufman,” and on several different blogs that were opened with
domain names using forms of Dr. Schiffman’s name, e.g., “Larry Schiffman” or
“Schiffman Plagiarist.” (Tr. 138, A-365; Tr. 143, A-366) (Exhibits 40C16, 40A8,
40A9, 40B3, A-87-114). In addition to the small number of blogs featuring such
domain names, Schiffman’s conduct was criticized, along with that of other
associates of the DSS monopoly, in around 25 other blogs posted by Raphael Golb.
(Tr. 136, A-364).
Some of the individuals who were involved in creating the DSS museum
exhibits, including complainant Robert Cargill of UCLA, were upset that a single
person was apparently using different names to post blogs and critical comments on
“citizen news” sites like NowPublic and on the websites where the exhibits were
being heavily advertised through media campaigns emanating from museum publicity
departments. They were upset because this technique was an effective way of
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drawing attention to the criticism. (Tr. 716, A-508; Tr. 729, A-517). They felt
“accused,” “criticized,” and “attacked” by the criticism, (Tr. 715, A-507; Tr. 718, A510; Tr. 727, A-516; Tr. 740, A-519; Tr. 742-43, A-520-21; Tr. 747-49, A-523-24),
which they saw as an “abuse of anonymity,” as an unjustifiable effort to “promote and
defend” Norman Golb and to “influence” the museum exhibits, or as a “widespread
campaign to defame, to critique the Dead Sea Scrolls exhibitions and the scholars
involved in them.” (Tr. 721, A-513; Tr. 723, A. 515; Tr. 729, A-517). Feeling that
they were being baited into responding to criticism of the exhibits, they implemented a
policy of not mentioning Norman Golb’s name. (Tr. 730, A-518; Tr. 798-99, A-53738).
RAPHAEL GOLB’S E-MAIL CAMPAIGN
To call attention to his blogging campaign, Raphael Golb opened over 70
e-mail addresses in different names, mainly with Google and Yahoo. Google and
Yahoo technology permits, and even encourages, users to open gmail and e-mail
accounts under pseudonyms. (Tr. 577-82, A-451-56). Google and Yahoo do not
require any identification to create an e-mail account, and their Terms of Service
do not require that the name used on the account actually be the originator’s own
name. (Tr. 583-84, A-457-58; Tr. 601, A-460; Tr. 489, A-448). The only
limitation is that the account holder cannot use a name exactly identical to one that
is already in use. Thus, if the email address Sarah.Palin@gmail.com already
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exists, one can still open an account named Sarah.Palin2012@gmail.com and use it
to make fun of Sarah Palin and send out communications under that name.
One of the accounts opened by Raphael Golb was entitled
Larry.Schiffman@gmail.com. It was easily created without using any private
information about Schiffman. (Tr. 489-91, A-448-50; Tr. 583-85, A-457-59). The
account did not purport to be Professor Lawrence Schiffman’s institutional e-mail,
which Raphael Golb could have done by creating a “spoofed” address, such as
Lawrence.Schiffman@NYU.edu. (Tr. 369, A-436). Having created the
“Larry.Schiffman” address, Raphael Golb proceeded to use it to call attention to,
and to stimulate discussion about, his articles exposing the alleged plagiarism of
Dr. Schiffman. He did this by sending provocative “gmail confessions” from the
newly created account to members of the Jewish Studies department (around 15
people), two deans, the provost, the Washington Square student newspaper, and
Schiffman’s four graduate student teaching assistants at NYU. (Tr. 75, A-353; Tr.
80, A-354; Tr. 89, A-355; Tr. 92, A-358); (Exhibit 16, generally, A-217-60).
Each of the e-mails overtly featured a “link” to the NowPublic article discussing
Avi Katzman’s plagiarism allegations and NYU’s failure to investigate it. The
tone of the e-mails was deadpan, yet crudely pompous. The purported author
accused himself of a “minor failing” (to wit, plagiarism), (Tr. 80, A-354), and
explained that “every effort” was to be used to help cover up the allegations of
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misconduct detailed in the prominently linked Internet article. (Tr. 64, A-351). He
instructed faculty and students alike “not to mention the name” of the plagiarized
scholar, implored for their “understanding,” and referenced the quagmire of DSS
“politics” by explaining that “if I had given credit to this man [Norman Golb], I
would have been banned from conferences around the world.” (Tr. 90, A-356).
The message to the student newspaper contained, in addition to the link to the
plagiarism article, the peremptory command “not to publish a word about this in
the Washington Square News, should it be brought to your attention.” (Tr. 93, A359).
Raphael Golb also informed NYU officials of his articles about
Dr. Schiffman’s plagiarism in several e-mails (again containing links to the blog
articles) in which he explicitly admitted to using a pseudonym, explaining that he
wished to avoid retaliation. (Tr. 108, A-361).
The response of the NYU community to these allegations ranged from
flaccid to non-existent. Former NYU Dean Catherine Stimpson, who was in a
position of authority over Schiffman, testified that she did not believe
Dr. Schiffman had written to them confessing to plagiarism. Stimpson testified
that she immediately found the imitative e-mail she received “weird,” that there
was a “lack of credibility on the surface,” that something was “wrong here,” and
that it didn’t “make sense,” because the contents did not seem to be plausibly
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written by Schiffman and because the “gmail” address the e-mail came from was
not Schiffman’s. (Tr. 238, A-388; Tr. 262-63, A-390-91).
After a brief inquiry, which consisted solely of Dean Stimpson and another
dean, Richard Foley, having “conversations” and a “quick meeting” with
Schiffman concerning the allegations of plagiarism (Tr. 301, A-420; Tr. 303, A422; Tr. 306, A-425), the matter was dropped. (Tr. 301, A-420; Tr. 305-06, A424-25). Neither of the two deans bothered to even read the blog article linked in
the e-mails. (Tr. 263, A-391; Tr. 303, A-422). Dr. Schiffman, by his own
testimony (Tr. 195-96, A-376-77), suffered no harm from the e-mails except anger
and hurt feelings. (Tr. 157-58, A-369-70). He testified that the issue was “whether
they investigated it or not” at NYU, and that the harm lay in what “could” have
happened to him if NYU officials had found that he did commit plagiarism. (Tr.
197, A-378; Tr. 223-24, A-387-87a).4
Raphael Golb testified that his purpose was to mock and distribute
information: he never intended to “benefit” from sending the e-mails except to
“produce a benefit for the academic community and the public…, the free and
open discussion of this entire scandal of Dr. Schiffman’s conduct, perhaps some
explanation of it.” (Tr. 1007, A-573). And in fact, the communications did

4

At no point did the trial court permit the jury to draw any distinction between the psychic harm
of being falsely accused and the less inchoate harm that would be caused by a truthful allegation.
As the court instructed the jury, either form of intended harm would be criminal.

18

JA1473

generate commentary, discussion, and criticism. Schiffman took it upon himself to
author an eleven-page letter that he submitted to NYU officials, in which he denied
that he had ever been accused of plagiarism before and put forward various claims
about Professor Golb’s allegedly unpopular research. After this document became
public, Professor Golb in turn offered a detailed rebuttal and a renewed and precise
discussion of Schiffman’s alleged academic misconduct.5
Raphael Golb also sent an e-mail in the name “Frank Cross” (from the
address frank.cross2@gmail.com), which is similar to the name of a member of the
original Dead Sea Scrolls monopoly group, Professor Frank Moore Cross of the
Harvard Divinity School. Professor Cross committed significant research fraud
with respect to a text called the “Qumran ostracon.”6 Again, Raphael Golb did not
engage in any kind of “hacking,” nor did he make any use of private information,
passwords, or identifiers. He did not use the “harvard.edu” header in the e-mail.
In fact, he did not represent that he was Frank Moore Cross of Harvard, or a
professor, or even a scholar at all. Dr. Cross did not testify, but his daughter and a
former student of his testified that Dr. Cross always uses the name “Frank Moore
5

See, Norman Golb, The Confidential Letter Composed by Prof. Lawrence Schiffman of New
York University, The Oriental Institute of the University of Chicago (Nov. 30, 2010), available
at http://oi.uchicago.edu/pdf/schiffman_response_2010nov30.pdf (accessed Dec. 6, 2012).
6

See, Norman Golb’s discussions, “Qadmoniot and the Yahad Claim” (1998) and “The QumranEssene Theory and Recent Strategies Employed in its Defense” (2007), available on the
University of Chicago’s Oriental Institute website at
http://oi.uchicago.edu/research/projects/scr/yahad.html and
http://oi.uchicago.edu/research/projects/scr/Recent_Strategies_2007.pdf.
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Cross” or “F. M. Cross” in correspondence and for his e-mail addresses. (Tr. 698,
A-503; Tr. 816, A-548). His daughter testified that the e-mails “do not appear to
be” in her father’s style. (Tr. 699, A-504).
The Frank.Cross2 e-mail linked recipients to a blog item concerning
Professor Bart Ehrman of the University of North Carolina. (Exhibit 19(4)-(7), A307-10). The message commented that “Bart” had “gone and put his foot in his
mouth again,” and ironically asked: “Are we going to have to take on the Jewish
Museum?” Raphael Golb testified that his intent, in forming the address
frank.cross2@gmail.com, was to allude to Frank Moore Cross and that the
message hinted Bart Ehrman was guilty of the same kind of research fraud as
Cross. (Tr. 1038-39, A-594-95). The trial court refused to allow Raphael Golb to
testify about Cross’s research fraud, explaining: “The relevance of whether or not
these people perpetrated an academic fraud… is off to the side, and not in the
center.” (Tr. 1030, A-590).
The prosecution acknowledged that the blog to which recipients of the
“Frank.Cross2” emails were directed “ridiculed” Bart Ehrman. (Resp. Br. 3). This
is the only instance in which the prosecution has associated the term “ridicule”
with any of Raphael Golb’s expressive efforts.
One of the names Raphael Golb testified he chose at random was “Jonathan
Seidel,” opening an account named “Seidel.Jonathan2@gmail.com.” Although
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this happens to be the name of at least 119 people, (Tr. 615-16, A-463-64),
unfortunately for the defendant, one of them is a rabbi who teaches Judaism in
Oregon. Rabbi Seidel is not a Dead Sea Scrolls scholar, has published no articles
on the topic, and apparently has no view on the various DSS controversies.
(Tr. 613-14, A-461-62). Raphael Golb never claimed in his “Jonathan Seidel” emails to be a rabbi, a scholar, or to be writing from Oregon. (Tr. 616, A-464).
Nonetheless, the prosecution brought Rabbi Seidel across the country to testify that
he graduated from Oberlin College four years before Raphael Golb, that he had the
opportunity to meet Norman Golb in Cambridge, England nearly thirty years ago
and discussed the Jews of medieval France over a coffee with him, that he once
considered studying with Dr. Schiffman but decided not to do so, and that he felt
“shocked” and “angry” when he found out “that there was a Seidel dot Jonathan.”
(Tr. 618, A-466). The People never specified in what manner Raphael “benefited”
from using this name, or what “harm” was done to Rabbi Seidel.
The “Jonathan Seidel” e-mails were of two kinds: a first batch, addressed to
participants on an Internet chatroom called “ANE-2,” that satirically attacked
Norman Golb and lauded the “courage” of his adversaries; the others, addressed to
museum curators, were comments and inquiries about whether an upcoming DSS
exhibit would again conceal the existence of the two basic, and mutually opposed,
theories from the public. (Exhibit 12, generally, A-208-16).

21

JA1476

Raphael Golb also opened a gmail account using the name “Steve
Goranson,” which is similar to that of an employee at the Duke University library,
Stephen Goranson, who has posted many offensive comments about Norman Golb
over the years. (Tr. 631-35, A-473-77; Tr. 640-42, A-478-80). No messages were
sent from the steve.goranson@gmail.com account. Raphael Golb used the account
for storing drafts of various texts and e-mail lists, and for “automatic verification”
purposes (utterly invisible to the public) when opening various blogs. (Tr. 623-24,
A-467-68; Tr. 1023, A-583). The existence of this account, in fact, was known and
visible only to Raphael Golb himself and to his brother. Raphael Golb testified
that the name of the account was simply a private joke, since Goranson and
Schiffman were two of those who had behaved in the most hostile manner towards
Norman Golb. (Tr. 1023, A-583). The prosecution alleged that Raphael Golb was
“trying to insert Goranson onto online disputes” (Tr. 27, A-343), but never
explained what kind of fraudulent “benefit” Raphael Golb intended to obtain by
using a name similar to Goranson’s in manners that were not even visible to the
public, or what kind of “harm” he thereby intended to do to Goranson, who found
out only from the prosecution that a name similar to his own had been used to open
an e-mail account.
Similarly, Raphael Golb opened a gmail account in the name
gibson.jeffrey2@gmail.com. Jeffrey Gibson is an Internet blogger who had an
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online conflict with Raphael Golb during which he accused Raphael Golb’s father
of breaking the law. (Tr. 1026, A-586). Just as with the “Steve Goranson”
account, no messages were sent from this account. (Tr. 1040, A-596).
THE AGGRAVATED HARASSMENT ACCUSERS COMPLAIN
RAPHAEL GOLB HURT THEIR FEELINGS.
Counts 3, 40, and 48 charged the misdemeanor of aggravated harassment as
against Lawrence Schiffman, Stephen Goranson, and Robert Cargill, respectively.
The communications that form the basis of these charges apparently comprised the
totality of all of Raphael Golb’s published and e-mail commentary on their
scholarship, including e-mails to various officials, faculty members, and graduate
student teaching assistants at New York University (where Schiffman taught),7
UCLA (where Cargill taught), and Duke University (where Goranson works in the
circulation department of the library). Raphael Golb’s writings complained about
various statements, practices and conduct engaged in by this trio. (Exhibit 16,
generally, A-217-60, Schiffman), (Exhibit 17, generally, A-261-87, Cargill),
(Exhibit 18, generally, A-301-13, Goranson).
None of the communications alleged to be harassing were sent to
Messrs. Cargill or Goranson. The only communications sent directly to Schiffman
were two e-mails politely suggesting that he openly respond to his critics (Tr. 116,
7

The documents that constituted the prosecution’s evidence of aggravated harassment as to
Schiffman were never identified by the prosecution with specificity. Presumably, they include
every document in which Raphael Golb criticizes Schiffman or even mentions his name.
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A-363), an invitation that Schiffman ignored. All of the communications were
made using names other than Raphael Golb.
Professor Schiffman testified that he was unhappy with the mock
confessions of plagiarism sent to the deans and to his departmental colleagues and
teaching assistants from the Larry.Schiffman@gmail.com address; with the blog
articles that alleged he committed plagiarism and misrepresented Professor Golb’s
work (Tr. 90, A-356); with specific communications authored by “Peter
Kaufman”; and with the raising of the question why Schiffman had not been
investigated for the academic misconduct that was detailed in the blog articles.
(Tr. 108, A-361). Dr. Schiffman did not assert that any of the e-mails or articles
contained any threats.
Dr. Goranson testified that he had a “disagreement online” with someone
using the name “Charles Gadda” over the origin of the Dead Sea Scrolls (Tr. 627,
A-469), and then came a series of “attacks online on people who didn’t support the
views of Norman Golb….” (Tr. 628, A-470). Goranson also testified that his
supervisors received unspecified “complaints” about him via e-mail, and that some
of these complaints suggested that he be fired. The supervisors, according to
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Goranson, quickly dismissed the complaints, did not investigate their validity, and
did not even notify Goranson that they had been made.8 (Tr. 629, A-471).
Goranson never stated that he was annoyed, alarmed, or that he felt
threatened or harassed. Indeed, in the vigorous online clash of ideas, Goranson
certainly gave as good as he got. He admitted that he had numerous online fights,
was permanently removed from one website for making personal attacks (Tr. 631,
A-473), and had been suspended from a number of others. (Tr. 633, A-475).
Goranson acknowledged that he has regularly attacked Professor Golb’s
scholarship, probably close to a hundred times (Tr. 635, A-477), and that he has his
computer set to inform him every time Norman Golb’s name is mentioned online.
He admitted his attacks are “vehement disagreements” and that, “many years ago,”
they degenerated into name-calling. (Tr. 641, A-479).
Dr. Cargill also had a litany of hurt feelings. He felt very unhappy with
Dr. Norman Golb’s scholarly criticism of his digital film about Qumran (Tr. 713,
A-505), with the criticism of his work in blogs and Internet comments although he
8

In actual fact, the “complaint” at issue concerned Goranson’s use of Duke library computers,
and of a “@duke.edu” e-mail address, to repeatedly attack Norman Golb. Raphael Golb (under
the alias “Peter Kaufman”) contacted the Provost and wrote: “From what I understand,
Dr. Goranson, who received a degree from the Duke University Department of Religion but does
not hold a teaching position, has already been blocked from several Internet forums on account
of his personal attacks against various scholars. Although I am loathe to recommend any course
of action to you, perhaps you might wish to consider whether it is appropriate for a Duke
employee to engage in such conduct. I am particularly worried it will now be suggested that
Dr. Goranson is acting at the behest of faculty members at Duke.” (Exhibit 18-10, A-292).
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publishes much of it on-line to invite commentary, and with the fact that
administrators in his department received “negative” e-mails that contained
“complaints” whose contents he could not recall. (Tr. 714-15, A-506-07).
Dr. Cargill was also upset that the pseudonymous writings criticized the exclusion
of Professor Golb from academic conferences and museum lecture series
controlled by defenders of the Qumran-sectarian theory (Tr. 719, A-511), and that
they criticized scholars who physically controlled access to the DSS during the
period when Jewish scholars were excluded. (Tr. 740, A-519). Last, Cargill
testified that the online aliases characterized him and his work as “mendacious,”9
“spurious,” asserted that he “doesn’t know what he is talking about” or that he
“failed to consider” the evidence, and asked whether he was “going to be allowed
to get his Ph.D. for shoddy work like this.” (Tr. 744, A-522). He particularly
despaired when other scholars at UCLA read these critiques and inquired about
them, making him regret that he had ever started this line of research. (Tr. 744, A522).10

9

The “worst” thing that was said about Cargill, to his recollection, was that he was
“mendacious.” (Tr. 751, A-526).
10

Dr. Cargill’s memory was flawed. In a series of articles, Raphael Golb presented specific
evidence that Cargill’s “Digital Qumran” film presented at the 2007 San Diego scrolls exhibit
contained misleading statements and was in fact not the “first work of its kind,” as touted by
UCLA and the San Diego museum. (E.g., exhibits 40C3, A-130d-g; 40C4, A-130h-j). Golb then
submitted several complaints to faculty members at UCLA concerning the film, linking the
articles and suggesting that criticism of the film be answered.
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For all of this, Raphael Golb’s criticism inspired Cargill to engage in an
exhaustive online cataloguing of Golb’s writings; Cargill would eventually write
nearly 30 blogs about the Golb family. Furthermore, Cargill himself could “get
down” in the online trenches when it suited his purposes. He admitted that he
himself created online identities referring to Raphael Golb and his brother Joel
(although it took a lot of cross-examination to get there). (Tr. 799-805, A-538-44).
Cargill attacked “Charles Gadda” under (at least) the names “Raphael Joel” and
“Charles Gadda’s Watcher.” And when Cargill grew irate, he contacted one of the
blog sites, told them that a criminal investigation was pending against the probable
author, and persuaded them to take down Raphael Golb’s articles criticizing the
museum exhibits and digital film. (Tr. 807-08, A-545-46). Finally, Cargill also
sent emails to the University of Chicago, demanding that Professor Golb’s critique
of his “Virtual Qumran” film be removed from the University’s website.11
MOTIONS FOR TRIAL ORDERS OF DISMISSAL AND JURY CHARGES
According to the prosecution’s formulation, embraced by the trial court, the
writing under a pseudonym, or even using one to open an account, only became
criminal when it was accompanied by fraudulent intent, or intent to derive a benefit
to oneself or to another, or to inflict harm. Counts 1,2, 5, 7, 8, 10, 11, 13, 14, 16,

11

See the response to Dr. Cargill from University of Chicago counsel, reproduced in the
appendix to N. Golb, “Aspects of the Roles of Truth and Fiction in the Current Struggle over the
Meaning of the Dead Sea Scrolls,” at: http://oi.uchicago.edu/pdf/the_role_of_truth.pdf.
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17, 19, 20, 23, 25, 27, 29, 31, 33, 35, 37, 39, 42, 44, 46 and 47 all required proof,
inter alia, that Defendant acted with one of these intents, although they are worded
somewhat differently. Criminal Impersonation (Counts 5, 7, 10, 13, 16, 19, 23, 25,
29, 33, 37, 42, 44 and 46) requires proof that Defendant acted “with intent to
obtain a benefit or to injure or defraud another.” Penal Law § 190.25(1). Identity
Theft in the Second Degree (Counts 1 and 2) requires proof that Defendant acted
“with intent to defraud.” Penal Law §§ 190.78, 190.79. Forgery (Counts 8, 11, 14,
17, 20, 27, 31, 35, 39, and 46) requires acting with “intent to defraud, deceive or
injure another.” Penal Law § 170.05. Thus, the definitions of “fraud,” “harm,”
and “benefit” were crucial.
Pretrial, the defense repeatedly demanded that the prosecution define the
object of the alleged crimes: What were the benefits the Defendant intended to
obtain? What were the injuries he intended to inflict? What did he intend to gain
through the “fraud”? Pretrial, Defendant moved the court below to direct the
prosecution to provide such details. The trial court ruled, unhelpfully:
As the People assert, “a reasonable view of the evidence indicates that
defendant did not pick these names by mere ‘coincidence.’” (People’s
response, ¶52). From the evidence, various “benefits” suggest themselves,
but there is no requirement that the benefit be financial or that the People
specify further. People v. Mackey, 49 N.Y.2d 274 (burglary).
(A-85).
On the day of trial, the defense reiterated its request and the trial court again
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ruled “I am not aware of any requirement that the People specify what the gain is,
just like they don’t have to specify what the object crime is in a burglary crime
case.” (Tr. 6, A-334).
The prosecutor, in his opening statement, suggested a broad range of
potential benefits and injuries intended by Raphael Golb: “to destroy [the]
reputations and careers” of various academics, “cause them alarm, fear, provoke
them.” (Tr. 22, A-338). Defendant, through his Internet activities, intended to
“smear and attack Dr. Schiffman.” (Tr. 24, A-340). The prosecutor claimed that
the “defendant sent e-mails attempting to stir up controversy and also draw another
victim into a dispute.” (Tr. 27, A-343). The prosecutor also alleged that Raphael
Golb sought “to prevent [Dr. Cargill] from getting his Ph.D.” (Tr. 28, A-344).
At the close of the Prosecution’s case, Defendant timely filed, in writing, a
Motion for a Trial Order of Dismissal, setting forth, in detail, all of the arguments
set forth herein. (A-31). Said motion was denied except as to Count 1, on which
decision was reserved but subsequently denied after the verdict.
The trial court solicited requests to charge from the defense. The defense
submitted detailed requests that attempted to provide some limits on the terms
“benefit,” “harm,” and “fraud,” limited the jury’s consideration of the content of
Golb’s speech to the five categories of speech that fall outside the protection of the
First Amendment, and omitted the word “annoy” from the instructions on
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aggravated harassment. (A. 50-54).12 All of the defendant’s requests were denied.
The instructions the trial court proposed to give, and over defense objection
did give to the jury, 13 fully incorporated the prosecution’s theory that any intended
benefit or harm, no matter how ethereal, was criminal if the communication was
sent under the name of another real person. As to the definition of the word
“defraud,” the trial court charged:
to practice fraud, to cheat or trick, to deprive a person of property or interest
or right by fraud, deceit, or artifice. So the meaning of fraud both in its legal
usage and its common usage is the same, a deliberately planned purpose and
intent to cheat, or deceive, or unlawfully deprive someone of some
advantage, benefit, or property.
(Tr. 1279, A-630).
As to the definition of “benefit,” the trial court instructed the jury that
anything could be a benefit: benefit “means any gain or advantage to the
beneficiary or any advantage to a third person.” (A-77) (emphasis added).
Finally, the trial court specifically instructed the jury that they were to not
consider any issue related to the concept of freedom of speech. The trial court
began by stating, as a general matter the importance of the First Amendment and

12

The trial court initially refused to accept Defendant’s requests to charge, because they cited no
authority. (Tr. 664, A-481). Counsel then re-wrote the requests to charge, properly annotated.
They were submitted as Court Exhibit II. (A. 50-54).
13

The defense timely objected, in writing, to these instructions, on all of the grounds presented
in the instant appeal. (Court Exhibit IV, A-56).

30

JA1485

how wonderful it is, (A. 631-32), assuring the jurors that “Tina Fey is free to keep
doing her famous Sarah Palin imitation….” (Id.) She then instructed the jury:
So the questions for you are not the legal issues of freedom of speech under
the First Amendment to the United States Constitution, but rather whether
the elements of a charged crime have been proved beyond a reasonable
doubt.
(Id., emphasis added).
Defendant also objected to the court including the word “annoy” in its jury
charge defining aggravated harassment, noting that it would be unconstitutional to
criminalize someone for intending to annoy and for communicating in a manner
likely to annoy. (Court Exhibit IV, A-58). The court overruled the objection and
charged the statutory language.
CONVICTIONS, SENTENCE, AND APPEAL BELOW
After five hours of deliberation the jury found Raphael Golb guilty of 30 out
of the 31 charges. The only charge they did not find him guilty of was the criminal
impersonation of Jeffrey Gibson.
On November 18, 2010, the trial court sentenced Defendant to six months in
prison followed by a five-year term of probation on Counts 1 and 2, and three
months in prison followed by three years of probation on each of the 29
misdemeanor counts, all sentences to run concurrent. The trial court ignored the
Probation Department’s recommendation of probation (Sent. Tr. 24, A-689).
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On November 18, 2010, the Hon. Rosalyn H. Richter, J.S.C., granted
Defendant’s motion to stay execution of judgment, and Defendant was released
from Rikers Island the next day.
By Opinion dated January 29, 2013, the Appellate Division, First
Department, overturned Raphael Golb’s conviction on Count 1, finding “there was
no evidence that defendant intended to defraud one or more persons of property in
excess of $1,000…[and the prosecution’s] assertions in this regard rest on
speculation.” People v. Golb, 102 A.D.3d 601, 603 (1st Dept. 2013). (A-705-10).
The First Department otherwise affirmed.
On February 13, 2013, the Hon. Eugene F. Pigott stayed defendant’s
surrender pending determination of the Motion for Leave to Appeal. On March 11,
2013, Judge Pigott granted said application. (A-711).
This appeal followed.
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ARGUMENT
I.

THE TRIAL COURT’S REFUSAL TO PROPERLY LIMIT THE
DEFINITIONS OF “BENEFIT,” “HARM,” “INJURY” AND
“FRAUD” COMPELLED THE JURY TO CRIMINALIZE
EXPRESSIONS OF DEFENDANT’S OPINION, STATEMENTS OF
FACT, AND CAUSING HURT FEELINGS TO VARIOUS
SCHOLARS, ALL OF WHICH ARE PROTECTED BY THE FIRST
AMENDMENT. THESE CONVICTIONS RENDER THE STATUTES
VOID FOR VAGUENESS, WITHOUT A LIMITING
CONSTRUCTION FROM THIS COURT.
A. INTRODUCTION
The prosecution conceded that the act of writing or sending an email under

the name of another real person, without more, is not a crime. (Resp. Br. 71). The
right to engage in such deceit (as the prosecution called it) is part of the
fundamental “core of First Amendment liberties.” See McIntyre v. Ohio Elections
Comm’n, 514 U.S. 334, 357 (1995).14 According to the prosecution and the courts
below, the “more” that transforms the impersonation into a criminal act is supplied
when another’s name is used with an intent to “defraud,” obtain a “benefit,” or
“injure.” People v. Briggins, 50 N.Y.2d 302, 307 (Ct. App. 1980) (adopting an

14

Many of the world’s most famous intellectuals have used multiple pseudonyms to influence
debates without becoming the object of an inquisition. They include, for example: Benjamin
Franklin, who used many aliases, including “Richard Saunders,” the name of many real people;
novelists and philosophers like Romain Gary and Kierkegaard; and Fernando Pessoa, one of the
most respected poets of the 20th century, who is known to have created at least 72 pseudonyms,
staging debates between them, mourning their deaths, and fooling the public and the literary
world (including university professors around the globe) into believing that they were real
people.
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alias or “nom de plume” is not illegal per se; it only becomes so when it is
accompanied by fraudulent design).
The trial court repeatedly refused to require the prosecution to specify the
intended benefits, harms, injuries, and “tricks” required to transform the content of
the deceptively-entitled emails into “fraud.” At trial, the prosecution suggested a
broad range of potential benefits to and injuries intended by Raphael Golb: “to
destroy [the] reputations and careers” of various academics, to “cause them alarm,
fear, provoke them,” (Tr. 22, A-338), to “smear and attack Dr. Schiffman,”
(Tr. 24, A-340), “attempting to stir up controversy and also draw another victim
into a dispute,” (Tr. 27, A-343), and “to prevent [Dr. Cargill] from getting his
Ph.D.” (Tr. 28, A-344). As to Count 2, the prosecutor claimed the object was to
make “false accusations [that] were designed to falsify the records of New York
University to generate an inquiry and a reaction based upon false premises.”
(Tr. 26, A-342).
The trial court, over defense objections and overruling defendant’s
extensive written requests to charge, (A-50-59), instructed the jury that the benefits
or harms can be, literally anything. Making intensive use of the disjunctive word
“or,” the trial court instructed the jury:
[T]o practice fraud, to cheat or trick, to deprive a person of property or
interest or right by fraud, deceit, or artifice. So the meaning of fraud both in
its legal usage and its common usage is the same, a deliberately planned
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purpose and intent to cheat, or deceive, or unlawfully deprive someone of
some advantage, benefit, or property.
(Tr. 1279, A-630) (emphases added). Thus, if the jury believed that Raphael
Golb’s creation of Internet personae to engage in an ideological battle was trickery,
cheating, or “deceit,” he was guilty. If the jury believed that Raphael Golb’s
accusatory mimicry of Schiffman was a “trick,” he was guilty. If the jury believed
that Cargill had an “interest” in not having his film criticized by a pseudonymous
author, defendant was guilty. And so on.
The trial court did even worse with defining the term “benefit,” instructing
that it “means any gain or advantage to the beneficiary or any advantage to a third
person.” (Tr. 1287, A-638). This repetition of the word “any” made it clear that
the scope of possible benefits was without any limitation.
The breadth and nature of the phenomenon of online literary impersonation
that plays a significant role in public discourse and that could be criminalized
under the principle of “impersonation plus any harm or benefit” is astonishing. To
choose one of the many examples that were offered below, but never answered by
the prosecution, conservative pundit Tucker Carlson opened an e-mail account in
the name of liberal pundit Keith Olbermann, and sent numerous crazy-sounding
rants under Olbermann’s name. The recipient of the rants actually thought they
came from Olbermann, thereby harming Olbermann’s reputation and benefiting
Carlson’s standing as a witty skewer of liberal pretensions. Carlson thus adopted
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the identity of another real person, and clearly intended to benefit his own
reputation at the expense of Olbermann’s. (See,
http://www.observer.com/2010/media/tucker-carlson-has-some-funkeitholbermanns-expense.) The prosecution below asserted that this conduct could
not be criminalized, (Resp. Br. 87-88) but never explained why. The truth is that
Carlson’s conduct, and the conduct of thousands of other people using the internet,
falls squarely within the prosecution’s “pseudonym + intended harm or benefit =
felony” equation.
The First Department, like the trial court and the prosecution, simply ignored
this threat to the freedoms protected by Article I, Section 8 and the Due Process
Clause by reiterating that pseudonymous speech requires the element of
“fraudulent intent” to be criminal. But if fraudulent intent is established by
intending to gain any benefit or inflict any harm, this “element” adds nothing.
Communication or expression is almost always intended to generate benefits or
harms, at least in the broadest sense. It comforts the afflicted or afflicts the
comfortable. It praises an idea or a policy, or denounces it. It exposes wrongdoing
or it vindicates truth. It creates satisfaction or sorrow. By definition,
communication is not pointless. The trial court’s definition of the terms “benefit,”
“harm,” and “fraud” required the jury to find Raphael Golb guilty precisely
because his online impersonations called attention to, condemned, and mocked
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alleged wrongdoing on the part of the Scroll monopolists and exhibitors, generally,
and Lawrence Schiffman in particular, thereby “benefitting” Raphael Golb’s view
that these people were perpetrating a fraud on the American public and the
academic community, and “harming” those whom he perceived to be mendacious
and engaged in unethical conduct. These types of benefits and harms are fully
protected by the First Amendment; they are not legally cognizable in the criminal
justice system.15 The First Department’s ruling authorizes the prosecution of all
who engage in literary impersonation, provided the communications they send
have any meaningful content.
B.

THE SUPREME COURT HAS REPEATEDLY RULED THAT
EXTENDING THE TERM ‘FRAUD’ INTO THE INTANGIBLE
REALM RENDERS SUCH STATUTES VOID FOR VAGUENESS.

The First Department’s effort to extend the meaning of fraud into an
intangible, non-material realm is new in New York, but has been thoroughly
condemned by the United States Supreme Court in the course of overturning
federal “fraud” prosecutions. In a series of cases, the Supreme Court limited the
scope of federal fraud laws on the ground that allowing prosecutions based upon
intangibles would render the statutes impermissibly vague and threaten core First

15

Construed in this expansive fashion, the statute is unconstitutionally vague because of the
absence of notice of its sweep and lack of limiting principle. To the extent one reads the statute
as the First Department has, its potential to criminalize vast areas of constitutionally-protected
speech renders it overbroad.
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Amendment values. In McNally v. United States, 483 U.S. 350 (1987), the Court
addressed the federal fraud statute which made criminal “any scheme or artifice to
defraud, or for obtaining money or property by means of false or fraudulent
pretenses, representations, or promises.” 18 U.S.C. § 1341. Because the law was
phrased in the disjunctive, the Courts of Appeals uniformly held that Congress
intended “scheme or artifice to defraud” to include deprivations not only of money
or property, “but also of intangible rights,” such as the public’s right to “honest
services,” invasion of privacy rights, and election fraud. McNally, 483 U.S. at
358. The McNally Court ended this judicial expansion, holding that there were
vagueness problems that could be contained only through a limiting construction.
“Rather than constru[ing] the statute in a manner that leaves its outer boundaries
ambiguous and involves the Federal Government in setting standards of disclosure
and good government for local and state officials,” we are to read the statute “as
limited in scope to the protection of property rights.” Id. at 360. “If Congress
desires to go further,” the Court stated, “it must speak more clearly.” Id.
Congress did so the following year, passing 18 U.S.C. § 1346, which
provided that fraud included “a scheme or artifice to deprive another of the
intangible right of honest services.” 18 U.S.C. § 1346. In Skilling v. United
States, 561 U.S. __, 130 S.Ct. 2896 (2010), defendant Skilling mounted the same
vagueness challenge to Section 1346 as Appellant Golb mounted below:
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First, the phrase “the intangible right of honest services,” he contends, does
not adequately define what behavior it bars…Second, he alleges, § 1346’s
“standardless sweep allows policemen, prosecutors, and juries to pursue
their personal predilections,” thereby “facilitat[ing] opportunistic and
arbitrary prosecutions.”
Id. at 2928. The Skilling Court acknowledged that Congress had not cured the
vagueness problem by the “honest services” provision, and hence concluded that
the reach of the statute needed to be limited:
[T]o preserve what Congress certainly intended the statute to cover, we pare
that body of precedent down to its core: In the main, the pre-McNally cases
involved fraudulent schemes to deprive another of honest services through
bribes or kickbacks supplied by a third party who had not been deceived.
Confined to these paramount applications, § 1346 presents no vagueness
problem.
Id. Thus, the Skilling Court held that “[r]eading the statute to proscribe a wider
range of offensive conduct, we acknowledge, would raise the due process concerns
underlying the vagueness doctrine. To preserve the statute without transgressing
constitutional limitations, we now hold that § 1346 criminalizes only the bribeand-kickback core….” Id. at 2931. See also, Carpenter v. United States, 484 U.S.
19, 27 (1987) (words “to defraud” in mail fraud statute construed to have
“common understanding of wronging one in his property rights by dishonest
methods or schemes” and “the deprivation of something of value by trick, deceit,
chicane or overreaching”) (internal quotes omitted; emphasis added); Kolender v.
Lawson, 461 U.S. 352, 358 (1983); Smith v. Goguen, 415 U.S. 566, 573 (1974)
(when a statute is capable of reaching First Amendment freedoms, the doctrine of
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vagueness “demands a greater degree of specificity than in other contexts”);
Ashton v. Kentucky, 384 U.S. 195 (1966) (overturning a criminal libel conviction
because the statute swept in “a great variety of conduct under a general and
indefinite characterization, and [left] to the executive and judicial branches too
wide a discretion in its application.”).
Recently, in United States v. Alvarez, 567 U.S. __, 132 S.Ct. 2537 (2012),
the Court reiterated that the government has the power to punish fraud, but that
fraud must be defined in a manner that does not intrude upon protected speech.
The fraud must be intended to provide a defendant with something more tangible
than vindication, or to cause an injury greater than embarrassment. See, Id. at
2547-48.
In Alvarez, the defendant, a board member of the Three Valley Water
District Board, introduced himself publicly by falsely asserting that he had been
awarded the Congressional Medal of Honor for military exploits that were entirely
fictional. Id. at 2542. The plurality described the defendant’s intent in making this
false statement as “a pathetic attempt to gain respect that eluded him. The
statements do not seem to have been made to secure employment of financial
benefits or admission to privileges reserved to those who had earned the Medal.”
Id. This distinction between a pathetic attempt to gain respect, on one hand, and
legally cognizable “benefits,” on the other, was central to the Court’s analysis.
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Under the First Department’s view of the Golb case, an allegedly “pathetic attempt
to gain respect”—in this instance, attention for his accusations and for the
information he was disseminating—was a legally cognizable benefit. Plainly,
under Alvarez, it is not. See, Id. at 2549.
Alvarez was indicted under the Stolen Valor Act, 18 U.S.C. § 704(b),
which made it a crime to falsely claim that one had “been awarded any decoration
or medal authorized by Congress for the Armed Forces of the United States.”
Id. at 2543. The Alvarez plurality specifically rejected the government’s position
that “false statements, as a general rule, are beyond constitutional protection.”
Id. at 2544-45. To the contrary, the plurality held that the existence of a few
limited restrictions on false speech “do not establish a principle that all
proscriptions on false statements are exempt from exacting First Amendment
scrutiny.” Id. at 2545; see also, Id. at 2546-47 (“reject[ing] the notion that false
speech should be in a general category that is presumptively unprotected”). The
plurality specifically condemned the criminalization of false speech that was not
designed to obtain some material benefit, noting that if the Stolen Valor Act was
sustained:
[T]here could be an endless list of subjects [the government] could single
out. Where false claims are made to secure moneys or other valuable
considerations, say offers of employment, it is well established that the
Government may restrict speech without affronting the First Amendment.
But the Stolen valor Act is not so limited in its reach. Were the Court to
hold that the interest in truthful discourse alone is sufficient to sustain a ban
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on speech, absent any evidence that the speech was used to gain a material
advantage, it would give government a broad censorial power unprecedented
in this Court’s cases or in our constitutional tradition.
Id. at 2547-48 (citation omitted; emphasis added). Explaining that the legislature
cannot create new categories of unprotected speech, the plurality noted that the few
First Amendment exemptions for false speech all involve civil cases, rather than
criminal remedies for benefits or damages to reputation or career. Id. at 2546-47.
Defamation law protects such “good repute,” provided the good repute existed in
the first place. The First Department cannot reanimate the corpse of criminal libel
by labeling it “fraud.” The professional and personal embarrassment that Raphael
Golb caused Schiffman are not legally cognizable harms, nor is any legally
cognizable benefit discernible in the attention he provocatively brought to the
suppression of opposing voices in the Dead Sea Scrolls museum exhibits created
by Schiffman and his associates.
In words frighteningly applicable here, the Alvarez concurrence cautioned
that “the pervasiveness of false statements… made with or without accompanying
harm, provides a weapon to a government broadly empowered to prosecute falsity
without more.” Id. at 2553. Warned the plurality: “That governmental power has
no clear limiting principle.” Id. at 2547. In Raphael Golb’s prosecution, no
limiting principle suggests itself and Respondent has offered none.
Of utmost importance to this Court’s resolution of Raphael Golb’s case, the
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analysis in Alvarez also makes it clear that the result would have been the same if
defendant Xavier Alvarez, instead of falsely claiming that he won the
Congressional Medal of Honor, falsely claimed that he was Rodolfo Hernandez (an
actual Congressional Medal of Honor winner) as a “pathetic attempt to gain
respect.”
The phenomenon of Internet impersonation has become a dominant theme in
contemporary critical discourse. University presidents are today regularly
impersonated in “tweets” that are often difficult or impossible, without further
verification, to differentiate from the “real thing,” and which are highly
embarrassing. See, e.g., http://usatoday30.usatoday.com/news/education/2011-0418-college-presidents-impersonated-twitter.htm. Examples of controversial
websites opened in names of individuals who are being criticized include:
http://sirpeterscott.com (criticism of Sir Peter Scott, former chancellor of Kingston
University); http://robert-lloyd-goldstein.com/ (criticism of Robert Lloyd
Goldstein, a professor of clinical psychiatry at Columbia University); and scores of
others, including not only academics but many a politician. Groups like the Yes
Men open deadpan satirical websites that claim to be, and look exactly like, the
sites of the companies and organizations they are criticizing. See, e.g.,
http://en.wikipedia.org/wiki/The_Yes_Men. Precisely this type of accusatory
online activity has been held to be protected by the First Amendment. See, e.g.,

43

JA1498

Koch Indus., Inc. v. Doe, 2011 U.S. Dist. LEXIS 49529 (D. Utah May 9, 2011)
(fake Koch Industries press release attributing false statements to Koch brothers
protected speech); Layshock v. Hermitage Sch. Dist., 650 F. 3d 205 (3d Cir. 2011)
(fake Myspace “profiles” in name of school principals protected expression);
Draker v. Schreiber, 271 S.W. 3d 318 (Tex. Ct. App. 2008) (same). See also,
http://long18th.wordpress.com/2007/12/11/satire-and-the-fake-first-person-voice/
(Professor David Mazella describes “an entire constellation of fake blogs” that
impersonate Steve Jobs, John McCain and other figures). Fake accounts opened
on a myriad of social networking sites including, e.g., Friendster, Myspace, and
Facebook are estimated to number in the tens of thousands. See, e.g.,
http://www.shearsocialmedia.com/2011/11/njfake-facebook-page-case-may-openup.html; Danah Boyd, None of This is Real, at
http://www.danah.org/papers/NoneOfThisIsReal.pdf.
Deadpan e-mail satires have become a fashion among political activists.
See, e.g., http://techpresident.com/blog-entry/hill-republicans-fake-email-pelosi
(fundraising e-mail “designed to look as if Nancy Pelosi is the sender… And your
gullible blogger … totally believed it to be an email from the Speaker”);
http://tpmmuckraker.talkingpointsmemo.com/2010/02/nancy_pelosi_sends_out_fu
ndraising_email_for_gop.php.16

16

A list of scores of examples, all culled from public record sources of the existence of which
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It is precisely the resulting potential to criminalize vast swaths of internet
discourse—undreamt by the framers of the fraud, forgery, and criminal
impersonation statues—that requires this Court either to place a Skilling-type
restriction on them, or to find them void-for-vagueness and overbroad.
C.

NEW YORK LAW HAS ALWAYS APPLIED STATUTES
BARRING FRAUD TO CLEAR, WELL-DEFINED, TANGIBLE
BENEFITS AND HARMS.

The First Department ignored the above-detailed body of well-established
federal law, and held that the trial court:
…was under no obligation to limit the definitions of ‘injury’ or ‘defraud’ –
terms used in the forgery and criminal impersonation statutes—to tangible
harm such as financial harm (see People v. Kase, 76 AD2d 532, 537-538
[1st Dept 1980], affd 53 NY2d 989 [1981]).
People v. Golb, 102 A.D.3d at 602.
For several reasons, however, Kase is too slender a branch on which to hang
such a heavy burden. First, Kase relied entirely on the federal courts’ construction
of federal law to broaden “fraud” beyond “pecuniary loss.” Kase, 76 A.D.2d at
537. That body of federal law has been substantially overturned, both by
subsequent statutory enactment and by the McNally-Skilling line of cases.

this Court can take judicial notice, is found at A-697 and supplemented at The Raphael Golb
Trial, More Public-Source References to Impersonations,
http://raphaelgolbtrial.files.wordpress.com/2011/11/more_public-source_references_updated.pdf.
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Second, Kase involved a false statement to a public office, designed to
frustrate law enforcement. But, as the Alvarez plurality noted, false statements
made to government officials in official matters may be criminalized to protect
important government interests; a fact, the Court emphasized, that “does not lead
to the broader proposition that false statements are unprotected when made to any
person, at any time, in any context.” Alvarez, 567 U.S., 132 S. Ct. at 2540. This
rejected “broader proposition” is clearly the basis of Raphael Golb’s convictions.
Third, Kase involved a document fraudulently stating the purchase price of a
tavern was $15,000, when in fact, an additional $60,000.00 was paid under the
table. The false document was part of a fraudulent scheme to avoid payment of
taxes, even if the false document itself did not cause a pecuniary loss under Penal
Law § 170.35.
Last, and most important, a holding that fraud did not have to be limited to
specific “pecuniary harm” cannot serve as precedent establishing there are no
limits on that term when the expression of sentiments—albeit provocative,
offensive, or inappropriately embarrassing—is at stake. See, Hustler Magazine v.
Falwell, 485 U.S. 46, 55 (1988) (“Speech does not lose its protected character . . .
simply because it may embarrass others or coerce them into action.”) (internal
quotes omitted).
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The legislative history of New York’s identity theft, criminal impersonation,
and forgery statutes makes it abundantly clear that the type of “fraud” the
lawmakers intended to remedy was financial. See, e.g., the 2008 Memorandum in
Support of Bill S8376A submitted to the New York State Senate to justify the
enactment of amendments to the Identity Theft statutes. (“Despite the magnitude
of the problem, victims of identity theft and financial fraud in New York State face
barriers in receiving important assistance, information, and resources. Victims of
identity theft have an arduous task in repairing their financial record, credit rating,
and well being.”) See also, the 1996 Memorandum in Support of the enactment of
Senate Bill S587A, criminalizing, inter alia, the obtaining of any
telecommunications service with fraudulent intent by use of an unauthorized, false,
or fictitious name. (“Telecommunications fraud is widely used by criminal
enterprises…The telecommunications industry estimates that…criminal and
fraudulent activity involving telecommunications annually costs all
telecommunications consumers an amount in excess of $3.3 billion nationwide.”)
The Senate Memorandum in support of the enactment of the 1976 bill that created
the “scheme to defraud” felony specifically stated that “to establish guilt under the
new law, it would be necessary to prove the identity of at least one person from
whom property was obtained.” (Senate Mem in Support, L 1976, ch 384).
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At no point, however, has the New York State Legislature asserted any need,
let alone a compelling or substantial one, to require online communicants to
properly identify themselves before communicating anything that could create any
type of benefit or create any type of injury. There is a bill introduced before the
New York State Assembly and the Senate, (2012 NY Senate-Assembly Bill S6779,
A8688), that would require all website service providers to require commentators
to supply their authentic names and verifiable contact information, upon pain of
civil penalties. Since Respondent asserts that the gravamen of Raphael Golb’s
claimed offenses was to “dupe” people into believing that the assumed writer was
the actual writer, such a requirement would pose far less danger to the First
Amendment than the “censorious selectivity by prosecutors” that lies at the heart
of the Golb case. Alvarez, 132 S. Ct. at 2555 (Breyer, J., concurring); Reno v.
ACLU, 521 U.S. 844, 872 (1997) (criminal penalties “pose[] greater First
Amendment concerns” than civil regulations because “[i]n addition to the
opprobrium and stigma of a criminal conviction…[t]he severity of criminal
sanctions may well cause speakers to remain silent rather than communicate”).
That Bill, however, has never passed.
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D.

THE FIRST DEPARTMENT ERRED IN RELYING ON
TRADEMARK LAW TO SUPPORT ITS HOLDING THAT
GOLB’S CONVICTION WAS NOT BASED UPON THE
CONTENT OF HIS SPEECH.

Unable to find any precedent for the trial court’s extraordinary expansion of
“fraud” into the realm of the intangible, the First Department relied upon
trademark law to conclude:
Defendant was not prosecuted for the content of any of the emails, but only
for giving the false impression that his victims were the actual authors of the
emails. The First Amendment protects the right to criticize another person,
but it does not permit anyone to give an intentionally false impression that
the source of the message is that other person.
Golb, 102 A.D.3d at 603, citing, SMJ Group, Inc. v. 417 Lafayette
Restaurant LLC, 439 F. Supp. 2d 281 (S.D.N.Y. 2006) (emphasis in original).
This is demonstrably untrue. If Raphael Golb had sent an email from the
Larry.Schiffman@gmail account containing only the word “test,” or proclaiming
“I ate an orange,” he would not be guilty under the First Department’s analysis
because the content of his speech could not have been intended to inflict any harm
or cause any benefit. Because such content is utterly pointless or innocuous, under
the First Department’s view, it is constitutionally protected despite any “false
impression” as to its origin. Indeed, the prosecution has consistently conceded this
point, arguing that the writing only becomes criminal when its content seeks a
benefit or harm.

49

JA1504

The focus of the entire trial was, as it had to be, on the content of Raphael
Golb’s messages and what he hoped to gain and whom he hoped to hurt by that
content. The prosecution introduced scores of emails and published them to the
jury not to prove they originated with Raphael Golb (which was not in dispute) but
rather, to prove the harm Raphael Golb intended and the benefits he sought. The
First Department cannot reconcile its holding that the content of the emails (which
sought a benefit or harm) transformed them into a crime, with its holding that the
prohibition is not content based. See, e.g., Brockett v. Spokane Arcades, Inc., 472
U.S. 491 (1985) (a statute affecting First Amendment rights is unconstitutional if it
prohibits constitutionally protected speech or activity along with activity that the
government must limit to achieve a compelling state interest).
The prosecution’s trial focus on the content of Raphael Golb’s
communications is also demonstrated by the fact that in the course of publishing
the emails to the jury—and despite the trial court’s ruling that “neither good faith
nor truth is a defense” to any of the charges, (A-84)—the prosecution repeatedly
elicited testimony, argued, and otherwise suggested that Raphael Golb’s
accusations of plagiarism and other misconduct were false. The trial court freely
allowed this, while systematically blocking Raphael Golb—pursuant to that
ruling—from introducing any evidence that his accusations were true. Indeed,
Count 2, the surviving felony conviction for identity theft, was specifically
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predicated on the claim that the alleged crime's object was to make “false
accusations [that] were designed to falsify the records of New York University to
generate an inquiry and a reaction based upon false premises.” (Tr. 26, A-342).
The prosecution coupled its assault on the content of Raphael Golb’s
communications with claims that the defendant “knows how to twist language, stir
up controversy. As a result, what he can do is…devious and disturbing….”
(Tr. 1246, A-612a).17
Ironically, in SMJ, plaintiffs failed because, while their mark was used by
defendants in violation of the Lanham Act with ensuing confusion as to the source
of the communication, their real complaint was with the content of the message:
Confusion may lead a potential customer to pick up a leaflet, but it is not
that confusion that drives the customer away from plaintiffs’ restaurant.
Rather, it is the message inside the leaflet that might cause the reader to
choose to dine elsewhere. That harm, however, results from defendants’
criticism, not defendants’ use of plaintiffs’ marks, and therefore it cannot
provide the irreparable harm necessary to support an injunction under the
Lanham Act.
SMJ Group, 439 F. Supp. 2d at 294. The Lanham Act offers no guidance here; it
regulates only using another’s trademark in connection with offering goods and
services. Names are not trademarks and denunciation of plagiarism is not

17

Specific instances of the prosecution’s efforts to highlight the alleged falsity of the accusations
are referenced at page 47 of Appellant’s Brief in the First Department. The defense, both at trial
and before the First Department, argued that such allegations are appropriate only in a
prosecution for criminal libel, where the right to present the truth is guaranteed by Article I, § 8
of the New York State Constitution.
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commercial activity. And without parsing the SMJ court’s application of Lanham
Act prohibitions to activities of not-for-profit corporations, Lanham Act
prohibitions apply only to commercial speech. See e.g., IMS Health Inc. v. Sorrell,
630 F.3d 263 (2d Cir. 2010) (State of Vermont cannot regulate non-commercial
speech under guise of consumer protection regulations), aff’d __ U.S. __, 131 S.Ct.
2653 (2011).
Last, the First Department made an additional foray into trademark law to
conclude defendant “never intended any kind of parody.” Golb, 102 A.D.3d at
602, citing Cliffs Notes, Inc. v. Bantam Doubleday Dell Publishing Group, Inc.,
886 F.2d 490, 494 (2d Cir. 1989). But Raphael Golb’s claim at trial—namely, that
he “used the methods of satire, irony, parody, and any other form of verbal
rhetoric” to “confront…a form of obscurantism” and mock his adversaries
(Tr. 1002)—has no bearing on the legal issue before the First Department or before
this Court. This Court must decide whether the relevant statutes, as applied to
Raphael Golb’s speech, are so overbroad and so vague as to impermissibly intrude
into the areas of protected speech without any limiting principles. Furthermore,
while this court has no authority to revisit the First Department’s specific finding
that Golb’s “gmail confessions” were not “parody” under a test adopted from
trademark law, the legal elements of that test are hardly a guide to what constitutes
protected expression under Article I, Section 8. See, e.g., O’Neill v. Oakgrove
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Const., Inc., 71 N.Y.2d 521, 528 n. 3 (Ct. App. 1988) (reach of Art. 8 broader than
First Amendment).
II.

THE COMMUNICATIONS THAT ARE THE SUBJECT OF
COUNTS 3, 40, AND 48 ARE PROTECTED BY THE FIRST
AMENDMENT AND CANNOT BE CRIMINALIZED; DOING SO
WOULD RENDER N.Y. PENAL LAW §240.30(1)
UNCONSTITUTIONALLY VAGUE AND OVERBROAD.
The First Department did not address Raphael Golb’s convictions on Counts

3, 40, and 48, each charging aggravated harassment in the second degree, as to
Messrs. Schiffman, Goranson, and Cargill, respectively. New York Penal Law
§ 240.30(1), Aggravated Harassment in the Second Degree, is both breathtakingly
broad and vague. In pertinent part, the statute provides:
A person is guilty of aggravated harassment in the second degree when, with
intent to harass, annoy, threaten, or alarm another person, he or she:
…communicates with a person, anonymously or otherwise…by transmitting
or delivering any…form of written communication, in a manner likely to
cause annoyance or alarm…
Penal Law § 240.30(1)(a). On its face, this language criminalizes anyone who
intends to annoy someone and does so by distributing a written communication
that is likely to annoy. The reason that every editorial writer in New York is not in
prison, however, is due to the fact that the courts uniformly have limited the range
of § 240.30(1) to five categories of speech which enjoy no constitutional
protection, none of which are even remotely applicable to Raphael Golb. In People
v. Smith, 89 Misc.2d 789 (App. Term, 2d Dep’t 1977), the Appellate Term held
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carefully and correctly construed Penal Law § 240.30(1), to avoid finding it voidfor-vagueness, holding that it:
was intended to include communications which are obscene…threats which
are unequivocal and specific…communications which are directed to an
unwilling recipient under circumstances wherein substantial privacy interests
are being invaded in an essentially intolerable manner…communications
which by their very utterance tend to incite an immediate breach of the
peace…and written communications intended to stimulate court process of
any kind…As so construed, subdivision 1 does not, in our opinion, suffer
from any constitutional infirmity.
Id. at 791-92. (internal quotes and citations omitted). Applying that holding here,
while undoubtedly the thin-skinned Schiffman-Goranson-Cargill triumvirate found
Raphael Golb’s comments about their work “intolerable,” their “privacy interests”
were not invaded at all. No one has a “privacy right” to avoid criticism of their
scholarship or actions relating to an academic controversy, whether made
pseudonymously over the Internet or in a pamphlet. Raphael Golb uttered no
threats, used no obscenity, made no reference to court processes, and threatened no
immediate breach of the peace by use of “fighting words.” As the prosecution
candidly acknowledged in the brief below, Raphael Golb’s intent was to “annoy”
the subjects of his criticism. (Resp. Br. 88).
In People v. Dupont, 107 A.D.2d 247 (1st Dept. 1985), for example, the
defendant self-published a magazine exclusively containing articles and cartoons
accusing his former attorney of engaging in various forms of dishonesty. He
distributed the magazine in public places the attorney was known to frequent. The
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DuPont Court held that the aggravated harassment law “was not designed to
prevent dissemination, let alone the publication of vexatious material about an
individual. There may be civil remedies for such conduct. Offensive as
defendant’s activities may have been, they did not violate the statute.” Id. at 252.
(emphasis added). The DuPont Court went on to elaborate on the civil-criminal
distinction:
Plainly, not every scurrilous or unsavory communication concerning an
individual, no matter how repulsive or in what degree of poor taste,
necessarily constitutes criminally harassing conduct. Where the interests of
an individual are harmed there may be a civil remedy by action for damages
or injunctive relief. The criminal law may not be applied for this purpose.
The harassment statute was not meant as a substitute for the laws of
defamation.
Id. at 252-53 (emphases added) (internal citations omitted). The First Department
presciently observed “the distinct possibility that the statute might again be
similarly applied in the future, thereby forcing others to refrain from engaging in
constitutionally protected speech or expression,” and found the statute to be not
only vague, but overbroad. “The fact that certain modes of expression may be
‘annoying to others’ does not require an individual to forfeit his right to make such
assertions.” Id. at 253, citing Papish v. Board of Curators, 410 U.S. 667 (1973).
The prosecution had neither shown a compelling State interest nor used a
means “narrowly tailored” to achieve that end. In this respect, the court found that
the State had no compelling interest in “protecting individuals against criticism of
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their sexual habits or their financial dealings.” Id. at 254. The DuPont Court
found that “[e]ven if the material in the magazine was provocative, that would not
render its distribution the equivalent of ‘fighting words’ so as to except such
activity from the protection of the 1st Amendment.” Id. at 256. The defendant’s
distribution of his magazine, like Raphael Golb’s communication of controversial
e-mails to various members of the academic community at their professional,
publicly posted, e-mail addresses, “was neither a violent nor a potentially violent
act.” Id. See also, Vives v. City of New York, 305 F.Supp.2d 289, 302 nn. 8, 9
(S.D.N.Y. 2003) (finding Penal Law § 240.30(1) unconstitutionally overbroad on
its face “to the extent it prohibits and punishes speech that is intended to ‘annoy’
and/or ‘alarm’”), rev’d on other grounds, 405 F.3d 115 (2d Cir. 2004).
Finally, in People v. Dietze, 75 N.Y.2d 47 (1989), this Court ratified the
Smith analysis, reinforcing the point that speech is often “annoying” or “alarming”
but without more, it cannot be criminalized:
Speech is often… vulgar, derisive and provocative — yet it is still protected
under the State and Federal Constitutional guarantees unless it is also much
more than that…. Casual conversations may be ‘abusive’ and intended to
‘annoy’; so too may light-hearted banter or the earnest expression of
personal opinion or emotion. But unless speech presents a clear and present
danger of some serious substantive evil, it may neither be forbidden nor
penalized….
Id. at 51-52. Despite the fact that Raphael Golb may have been really mean in his
emails and blogs, the First Amendment does not permit the government to
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imprison a man because he explains that Robert Cargill should be held to a higher
standard of truth and scholarship before being awarded a doctoral degree, or that
Stephen Goranson’s use of computers at his place of employment to wage an
obsessive Internet campaign against Norman Golb is inappropriate, or that
Lawrence Schiffman both plagiarized Norman Golb and systematically worked
with the exhibitors to suppress any mention of his research.
The remarkable lack of specificity involved in the aggravated harassment
charges enabled the prosecution to criminalize entire swathes of Raphael Golb’s
speech on the basis of the allegedly “annoying” nature of the content of his
complaints and criticism. The jury, for example, could easily conclude that the
content of Raphael Golb’s entire blog and email campaign concerning Robert
Cargill’s misconduct was criminalized, as well as every blog and email he wrote
concerning Lawrence Schiffman between August and December of 2008.
The impermissible overbreadth of criminalizing all “annoying”
communications is even clearer in the context of the Internet. All of the thousands
of email complaints from amateurs, ricocheting among university departments and
lauded by NYU dean Ron Robin in his well-known book on academic
controversies, Scandals and Scoundrels, could be criminalized. Academic culture
thrives precisely on this type of “annoying” discourse and venting. This is why the
American Association of University Professors (AAUP) has urged against
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censoring this form of expression, suggesting “that electronic messages are
protected to an even greater degree than their print-era counterparts.” The AAUP’s
report goes on to explain:
The doctrine of “fighting words” offers an illustration. While the Supreme
Court held many years ago that a speaker could be punished for highly
provocative face-to-face utterances likely to trigger a violent response…
there does not seem to be any basis for treating even the most intemperate
digital “flaming” in the same way, since the proximate, “in-your-face” risks
simply do not exist when the combatants are seated at keyboards an
unknown distance apart.
http://www.aaup.org/AAUP/pubsres/policydocs/contents/electcomm-stmt.htm.
Although Raphael Golb’s conviction on all three of the aggravated
harassment counts must be reversed for the reasons stated above, in the alternative,
the convictions must be reversed because none of the allegedly harassing
communications were sent to the complainants. In Dupont, the First Department
held that the harassment statute was applicable only to “communications
transmitted directly to the complainant.” Dupont, 107 A.D.2d at 252. In denying
Raphael Golb’s pre-trial motion to dismiss, the trial court ruled that this statement
was dictum. (A-85). However “the general rule” is that “it is simply not a crime
merely to speak or write bad things about another person,” notwithstanding the
existence of a “handful” of “oddball cases” that have found to the contrary. People
v. Bethea, 1 Misc.3d 909A, 781 N.Y.S.2d 626 (Bronx Crim. Ct. 2004).
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These “oddball” cases share the common characteristic of involving speech
that would not be constitutionally protected had it been communicated directly to
the intended target of the speaker’s ire. Thus, in People v. Singh, 187 Misc.2d 465,
722 N.Y.S.2d 368 (Crim. Ct., Kings County 2001), the defendant was properly
criminalized when he called the Child Abuse Hot Line worker and threatened to
kill judges and lawyers. The fact that the defendant communicated his specific
threat of violence to a third party did not give it any protected status. And in
People v. Kochanowski, 186 Misc.2d 441, 719 N.Y.S.2d 461 (App. Term, 2d
Dept.), lv. den. 95 N.Y.2d 965 (2000), this Court properly criminalized a defendant
who posted an Internet message that prompted others to call a woman with whom
he had had a relationship for purposes of sex. Had the defendant himself placed
such phone calls, he would have been invading the victim’s privacy in an
“essentially intolerable manner.” Id. at 444. That he used others to do the same
thing did not change his criminal liability.
Perhaps recognizing these principles, Respondent argued below that the
aggravated harassment conviction against Schiffman, at least, should stand on the
basis of the prosecution’s Exhibit 16-U (A-238), a pseudonymous email sent from
Raphael Golb to Schiffman. The prosecution characterizes this email as “warning
Schiffman of disaster if he did not address the plagiarism allegations.” (Resp. Br.
53). The email does nothing of the sort. It professes sympathy for Schiffman and
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suggests that Schiffman respond to his critics with a gracious, if opaque, admission
that all people say things in the heat of great polemics. (A-238). The admonitory
clause states merely “I have seen these things start with a few hundred readers and
boomerang all over the internet until they are picked up by mainstream news
sources.” (A-238). Respondent’s peculiar assertion that this is some type of
unequivocal and specific threat is directly at odds with this Court’s holding in
Dietze, and is precisely why the First Amendment removes most discourse from
the power of prosecutors and places it within the purview of the marketplace of
ideas.
III.

GOLB WAS CONVICTED OF A CRIME BASED EXCLUSIVELY
UPON HIS VIOLATING A TERMS OF SERVICE AGREEMENT
WITH NYU. APPLYING § 156.05 TO CRIMINALIZE SUCH
VIOLATIONS RENDERS THE STATUTE
UNCONSTITUTIONALLY VAGUE.
Just as it ignored the unconstitutional harassment counts that helped poison

the trial atmosphere, the First Department similarly ignored the unique and
unconstitutional application of New York’s computer trespass statute, Penal
Law § 156.05 to the facts of this case. Count 51 alleges a single violation of N.Y.
Penal Law § 156.05, which provides that “[a] person is guilty of unauthorized use
of a computer when he or she knowingly uses, causes to be used, or accesses a
computer, computer service, or computer network without authorization.” N.Y.
Penal Law § 156.05. As an NYU alumnus who joined the “Friends of Bobst
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Library Program,” Raphael Golb was “authorized” to “use” or “access” dozens of
computers at Bobst Library. (Tr. 343, A-429).
New York University’s Bobst Library computer use policy (hereinafter
“Policy”), was introduced into evidence as Exhibit 1B. (Tr. 347, A-431; Exhibit 1B, A-316-31). Section A(1) provides that all users must “behave in accordance
with NYU’s educational, research, and service purposes and in a manner compliant
with this and other applicable NYU policies and procedures and all applicable laws
and regulations[.]” (A-317). Section A(2) requires users to behave with “civil
regard” toward others. (A-317). The prosecution’s witness, Jane Delfavero,
NYU’s director of Technology Security Services, acknowledged that these
admonitions were just “a fancy way of just saying be nice.” (Tr. 361, A-433).
According to her, since no one was authorized by NYU to behave “uncivilly,” one
loses one’s “authorization” to use the computers in a philosophical sense (Tr. 361,
A-433), but one still has authorized access until the privilege is taken away. (Tr.
362, A-434).
The prosecution’s theory of criminalization was that “Defendant’s use of the
New York University (NYU) computers and computer network was unauthorized
in that he violated NYU computer policy by, among other things, committing
crimes through the NYU computers.” (Bill of Particulars, A-28). According to the
prosecution, by using NYU computers to violate the law, Raphael Golb in turn
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violated NYU’s policy against using computers to violate the law, and hence, acted
in excess of his authorization and hence, can be independently criminalized under
Penal Law § 156.05.
Unlike the vigorous development of federal law under the comparable
Computer Fraud and Abuse Act, 18 U.S.C. § 1030 (2000), New York law is a
tabula rasa when defining the circumstances under which acting “in excess of
authorization” is either criminal or void for vagueness. The question of whether
knowingly violating an Internet Service Provider’s terms of service (TOS)
constitutes “accessing a computer without authorization or in excess of
authorization” and is therefore a crime was answered in the negative by the U.S.
District Court for the Central District of California in United States v. Drew, 259
F.R.D. 449 (C.D. Cal. 2009), which remains the leading and definitive case on this
issue. Since there is no palpable difference between the “TOS” violation at issue
in Drew and the “Policy” violation alleged to have occurred here, the Drew
analysis is highly pertinent to this case.
In Drew, the defendant was convicted of a single count of unauthorized
access to a computer based upon her violation of MySpace Terms of Service and
Policy.18 Id. at 452-53. The MySpace TOS, like the NYU Policy, prohibited a

18

The federal counterpart to N.Y. Penal Law § 156.05 is found at 18 U.S.C. § 1030(a)(2)(C) and
(c)(2)(A). While there are differences between the two statutes, both criminalize the knowing
violation of an ISP’s TOS and the void-for-vagueness analysis undertaken by the Drew court
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broad range of conduct, including providing false information to MySpace in order
to set up an account under a false identity.19 Drew, by creating the account under a
name other than her own, and posting therein, was acting “in excess of
authorization” and violated the statute. Id. at 461.
The Drew court held that the statute, thus construed, violated both prongs of
the void-for-vagueness doctrine. First, the statute failed to provide actual notice as
to what was prohibited. Second, the statute did not contain minimal guidelines to
govern law enforcement. Id. at 464.
With respect to the notice requirement, the question was whether
“individuals of ‘common intelligence’ are on notice that a breach of a terms of
service contract can become a crime….” Id. at 464. In answering the question in
the negative, the Drew court noted that ordinary people would consider the breach
of a TOS to be a contractual violation resulting in civil, but not criminal, penalties.
Id.

applies equally to N.Y. Penal Law § 156.05. Even the narrowest reading of Drew engaged in by
any court stands for the proposition advanced here, i.e., that “a violation of . . . terms of service
alone cannot constitute intentionally accessing a computer without authorization. . . .” United
States v. Kernell, 2010 U.S. Dist. LEXIS 36477 (E.D. Tenn. Mar. 17, 2010).
19

The defendant in the Drew case created a fake MySpace profile pretending to be a teenage
boy. Under this fictitious guise, the defendant engaged in an Internet romance with a teenage
girl named Megan (a classmate of the defendant’s daughter) and then dumped her. In her grief at
losing her imagined on-line boyfriend, Megan committed suicide.

63

JA1518

This defect is also present in the NYU Policy. Indeed, the NYU Policy is far
worse than MySpace’s TOS as to providing notice. Sections A through G of the
Policy Requirements (A-317-18) set forth requirements and prohibitions. Section
C prohibits the user from allowing any third person, without NYU’s permission, to
gain access to any computer or data resources. Section C warns that such conduct
is “prohibited by state and federal laws and may subject the violator to criminal
and civil penalties….” None of the other prohibitions or requirements contains a
warning of similar criminal penalties. Indeed, the Policy explains that the penalties
for violating Section H are university-imposed disciplinary sanctions. (A-318-19).
Thus, if a person of common intelligence were to read the NYU Policy to
determine whether his or her conduct was a crime, the inescapable conclusion is
that violating Section C is a crime and violating the other sections will subject the
violator only to NYU discipline.
The Drew court also found that, given the wide range of conduct prohibited
by the MySpace TOS, it was unclear which violations would result in acting in
“excess of authorization” and which would not. Drew, 259 F.R.D. at 464-65. To
the extent that the answer was “all of them,” the Drew court noted that the law
would be “incredibly overbroad and contravene the second prong of the void-forvagueness doctrine as to setting guidelines to govern law enforcement.” Id. at 465.
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A similar defect again exists with respect to the NYU Policy, which
requires, e.g., an undefined and impossibly vague “civil regard for other members
of the NYU community and of the wider community on the Internet.” (Exhibit 1B,
A-317). Indeed, this section of the policy, allegedly violated by Raphael Golb,
simply meant that Bobst Library computer users should be “nice.”
The Drew court also found that allowing the owner of the service to define
what would constitute criminal conduct would create fundamental definitional
problems and hence further increase vagueness. Drew, 259 F.R.D. at 465. The
Drew court cited the MySpace TOS prohibition of “unfair content” as one such
example; NYU’s policy requiring “civil regard” jumps out as another.
Even more troubling to the Drew court was the absence of minimal
guidelines to govern law enforcement. Treating a TOS violation as an act without
authorization or in excess of authorization would transform the statute into “an
overwhelmingly overbroad enactment that would convert a multitude of otherwise
innocent Internet users into misdemeanant criminals.” Id. at 466. Because the
MySpace TOS, like NYU’s Policy, has such an “expansive and elaborate scope,”
the court looked to whether there were any legislated guidelines—either “clear
guidelines” or “objective criteria”—to govern law enforcement. Id. Sections
1030(a)(2)(C) and 1030(c)(2)(A) of Title 18, like § 156.05 of New York’s Penal
Law, had no such restrictions; there was no requirement that there be any actual
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loss, any actual damage, or any invasion of privacy interests. Id. The court
concluded:
In sum, if any conscious breach of a website’s terms of service is held to be
sufficient by itself to constitute intentionally accessing a computer without
authorization or in excess of authorization, the result will be that [the statute]
becomes a law “that affords too much discretion to the police and too little
notice to citizens who wish to use the [Internet].”
Drew, 259 F.R.D. at 467, quoting City of Chicago v. Morales, 527 U.S. 41, 64
(1999). 20
Below, Respondent failed to either distinguish United States v. Drew, or to
explain why its meticulous reasoning should not be applied to the facts here.
Instead, Respondent asserted that since there was “no way that a reasonable
defendant would be confused as to whether” committing a crime with NYU
computers was prohibited by NYU’s Policy, § 156.05 was not unconstitutionally
vague as applied to him. (Resp. Br. 95).
Respondent either failed to understand Drew or intentionally missed its
point. Obviously Raphael Golb knew NYU’s computer policy prohibited the use
of its computers to commit crimes, just as Lori Drew knew that the MySpace TOS
prohibited her setting up an account under a fictitious name. What she did not

20

Appellant first raised this issue in a motion to dismiss, dated December 2, 2009, that was
denied in a summary order of February 11, 2010. (A-83). The order rejected Appellant’s
argument in a single, un-illuminating sentence: “The charge of unauthorized use of a computer is
proper.” Appellant then raised the issue again as part of his Motion for A Trial Order of
Acquittal (A-31), which was denied without comment.
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know, and could not know, was that violating the TOS was a crime. Identically,
Raphael Golb, even assuming that he knew he was committing “crimes” on the
library computers, did not know, and could not know, that using an NYU computer
to commit a crime was itself a crime separate and distinct from the crime he was
allegedly committing. The only reference the Policy made to possible criminal
sanctions for violating the Policy was made exclusively to Section C—allowing
unauthorized third persons to gain access to NYU’s computers. Raphael Golb,
like Lori Drew, was on notice as to what conduct the Policy/TOS prohibited—not
that such policy prohibitions carried independent criminal penalties.
CONCLUSION
For the reasons set forth above, Appellant Raphael Golb’s convictions must
be reversed and the charges dismissed.
Dated:

New York, New York
June 17, 2013
Respectfully submitted,

______________________________
RONALD L. KUBY
LEAH BUSBY
Law Office of Ronald L. Kuby
119 West 23rd St., Suite 900
New York, New York 10011
(212) 529-0223
(212) 529-0644 (facsimile)
For Appellant Raphael Golb
67

JA1522
APL-2013-00064

To be argued by
VINCENT RIVELLESE
(30 Minutes Requested)

COVER

Court of Appeals
STATE OF NEW YORK

THE PEOPLE OF THE STATE OF NEW YORK,
Respondent,
- against -

RAPHAEL GOLB,
Defendant-Appellant.

BRIEF FOR RESPONDENT
CYRUS R. VANCE, JR.

District Attorney
New York County
Attorney for Respondent
One Hogan Place
New York, New York 10013
Telephone: (212) 335-9000
Facsimile: (212) 335-9288
danyappeals@dany.nyc.gov

ALAN GADLIN
VINCENT RIVELLESE
ASSISTANT DISTRICT ATTORNEYS
Of Counsel
NOVEMBER 13, 2013

JA1523

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES .............................................................................................. ii
INTRODUCTION................................................................................................................ 1
THE EVIDENCE AT TRIAL ............................................................................................ 7
The People’s Case ....................................................................................................... 7
Defendant’s Case ...................................................................................................... 31
POINT I ................................................................................................................................ 39
THE TRIAL COURT PROPERLY INSTRUCTED THE
JURY ON THE ELEMENTS OF THE CHARGED
CRIMES. THOSE INSTRUCTIONS ENSURED THAT
THE CONVICTIONS DID NOT VIOLATE
DEFENDANT’S FIRST AMENDMENT RIGHT TO
FREE SPEECH. ........................................................................................... 39
POINT II .............................................................................................................................. 72
THE AGGRAVATED HARASSMENT COUNTS
WERE
CONSTITUTIONALLY
APPLIED
TO
DEFENDANT, BECAUSE THE CONVICTIONS DID
NOT CRIMINALIZE DEFENDANT’S BELIEFS OR
HIS
SPEECH; THEY
CRIMINALIZED
HIS
CONDUCT. .................................................................................................. 72
POINT III ............................................................................................................................. 85
DEFENDANT WAS PROPERLY CONVICTED OF
UNAUTHORIZED USE OF A COMPUTER FOR
USING NEW YORK UNIVERSITY’S COMPUTERS
TO COMMIT CRIMES; PENAL LAW SECTION 156.05
WAS NOT VAGUE AS APPLIED TO DEFENDANT ...................... 85
CONCLUSION ................................................................................................................... 91

JA1524

TABLE OF AUTHORITIES
FEDERAL CASES
Ashcroft v. American Civil Liberties Union, 535 U.S. 564 (2002) .......................................... 70
Boyce Motor Lines v. United States, 342 U.S. 337 (1952)..................................... 47-48, 74, 86
Broadrick v. Oklahoma, 413 U.S. 601 (1973) ........................................... 48-49, 74-75, 77-78
Cleveland v. United States, 531 U.S. 12 (2000) ...................................................................... 67
Cohen v. California, 403 U.S. 15 (1971)................................................................................. 79
Cox v. Lousiana, 379 U.S. 536 (1965) ............................................................................. 49-50
Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949) .............................................. 49-50
Gooding v. Wilson, 405 U.S. 518 (1972) .......................................................................... 49, 74
Grayned v. City of Rockford, 408 U.S. 104 (1972) ................................................................. 47
Maynard v. Cartwright, 486 U.S. 356 (1988) ............................................................. 47, 74, 86
McNally v. United States, 483 U.S. 350 (1987) ..................................................................... 66
R. A. V. v. St. Paul, 505 U.S. 377 (1992)............................................................................ 50
Ratzlaf v. United States, 510 U.S. 135 (1994) ....................................................................... 90
Skilling v. United States, 130 S. Ct. 2896 (2010)....................................................... 65-67, 69
United States v. Alvarez, 132 S. Ct. 2537 (2012) ..................................... 51-52, 64-65, 67-69
United States v. Drew, 259 F.R.D. 449 (C.D. Cal. 2009) ................................................ 87-89
United States v. O’Brien, 391 U.S. 367 (1968).................................................................. 49-50
United States v. Petrillo, 332 U.S. 1 (1947) ...................................................................... 47, 74
United States v. Powell, 423 U.S. 87 (1975) ........................................................................... 47
United States v. Williams, 553 U.S. 285 (2008) ................................................... 46-47, 74, 85
Village of Hoffman Estates v. Flipside, 455 U.S. 489 (1982).................................................. 47
-ii-

JA1525

Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc.,
425 U.S. 748 (1976) .................................................................................................. 51, 64
Vives v. City of New York, 305 F. Supp. 2d 289 (S.D.N.Y. 2003) ..................................... 81
Vives v. City of New York, 405 F.3d 115 (2nd Cir. 2005) ................................................... 81
Ward v. Rock Against Racism, 491 U.S. 781 (1989) ............................................................. 47
Wisconsin v. Mitchell, 508 U.S 476 (1993) ................................................................. 49-50, 69
STATE CASES
People v. Briggins, 50 N.Y.2d 302 (1980).......................................................................... 55-56
People v. Coleman, 70 N.Y.2d 817 (1987) ............................................................................. 44
People v. Dietze, 75 N.Y.2d 47 (1989) .............................................................................. 83-84
People v. Dory, 59 N.Y.2d 121 (1983) ................................................................................... 44
People v. Dupont, 107 A.D.2d 247 (1st Dep’t 1985).......................................... 77, 80-82, 84
People v. Dym, 163 A.D.2d 150 (1st Dep’t 1990)................................................................ 44
People v. Finley, 10 N.Y.3d 647 (2008) ................................................................................. 62
People v. Hills, 95 N.Y.2d 947 (2000) ................................................................................... 44
People v. Johnson, 208 A.D.2d 1051 (3rd Dep’t 1994)................................................... 77, 81
People v. Kase, 53 N.Y.2d 989 (1981) (1st Dep’t 1980) .......................................... 46, 59, 67
People v. Kochanowski, 186 Misc. 2d 441 (App. Term 2nd Dep’t 2000)...................... 77, 81
People v. Ladd, 89 N.Y.2d 893 (1996) .................................................................................. 44
People v. Nelson, 69 N.Y.2d 302 (1987) .............................................................. 47-48, 74, 85
People v. Radcliffe, 232 N.Y. 249 (1921) ................................................................................ 45
People v. Robinson, 95 N.Y.2d 179 (2000)............................................................................. 62
People v. Samuels, 99 N.Y.2d 20 (2002) .................................................................... 44-45, 53
People v. Shack, 86 N.Y.2d 529 (1995) ..........................................................47-48, 74, 85-86
-iii-

JA1526

People v. Smith, 89 Misc. 2d 789 (App. Term 2nd Dep’t 1977) .................75, 79-81, 83-84
People v. Stuart, 100 N.Y.2d 412 (2003) ............................................................................... 48
People v. Taylor, 14 N.Y.3d 727 (2010)................................................................................. 46
People v. Wagner, 27 A.D.3d 671 (2nd Dep’t 2006) ............................................................ 69
People v. Whalen, 59 N.Y.2d 273 (1983)............................................................................... 59
FEDERAL STATUTES
18 U.S.C. § 1030 ................................................................................................................... 88
18 U.S.C. § 1341 ................................................................................................................... 66
18 U.S.C. § 1346 ................................................................................................................... 66
First Amendment .................................................... 6-7, 39-40, 49-54, 63-65, 67-71, 77-78
Fifth Amendment ................................................................................................................. 46
STATE STATUTES
Former Penal Law § 240.25 ................................................................................................ 83
Penal Law § 10.00 ........................................................................................................... 45, 62
Penal Law § 15.05 ................................................................................................................. 58
Penal Law § 15.20 ................................................................................................................. 89
Penal Law § 110.00 ............................................................................................................... 41
Penal Law § 120.14 ............................................................................................................... 83
Penal Law § 156.05 ......................................................................................................1, 85-86
Penal Law § 170.05 ..................................................................................................... 1, 41, 45
Penal Law § 175.05 ............................................................................................................... 41
Penal Law § 175.10 ............................................................................................................... 41
Penal Law § 190.25 ...............................................................................................1, 41, 45, 68

-iv-

JA1527

Penal Law § 190.78 ......................................................................................................... 45, 58
Penal Law § 190.79 ................................................................................................... 40-41, 45
Penal Law § 190.79 ........................................................................................................... 1, 68
Penal Law § 240.30 ............................................................................................................... 75
Penal Law § 240.30 ...............................................................................................1, 72, 77, 81
OTHER AUTHORITIES
McKinney’s Cons. Laws of N.Y., Book 1, Statutes § 232 ............................................... 62
http://larryschiffman.wordpress.com/2008/08/03/charges-of-impropriety-surfaceagainst-new-yorkuniversity-professor-lawrence-schiffman/ ..................................... 22
http://talkingpointsmemo.com/muckraker/nancy-pelosi-sends-out-fundraisingemail-for-gop ................................................................................................................... 57
http://www.merriam-webster.com/dictionary/injure .................................................... 62
http://www.nowpublic.coin/culture/plagiarism-and-dead-sea-scrolls-did-nyudepartment-chairman-pilferchicago-historian-s-work................................................ 24
http://www.nowpublic.com/culture/plagiarism-and-dead-sea-scrolls-did-nyudepartment-chairman-pilferchicago-historian-s-work................................................ 25
http://www.nowpublic.com/culture/plagiarism-and-dead-sea-scrolls-did-nyuprofessor-snitch-chicagohistorians-work..................................................................... 23
http://www.nycourts.gov/cji/2-PenalLaw/190/art190hp.htm .................................... 46
www.blogger.com ................................................................................................................. 17
www.bobcargill.com ............................................................................................................... 9
www.larryschiffman.blogspot.com ..................................................................................... 21
www.larryschiffman.wordpress.com .................................................................................. 22
www.NowPublic.com .......................................................................................................... 21
www.robertcargill.com ........................................................................................................... 9

-v-

JA1528

COURT OF APPEALS
STATE OF NEW YORK
THE PEOPLE OF THE STATE OF NEW YORK,
Respondent,
-againstRAPHAEL GOLB,
Defendant-Appellant.

BRIEF FOR RESPONDENT
INTRODUCTION
By permission of the Honorable Eugene F. Pigott, Judge of the Court of
Appeals, defendant Raphael Golb appeals from an order of the Appellate Division,
First Department, dated January 29, 2012. That order modified a November 18, 2010
judgment of the Supreme Court, New York County (Carol Berkman, J.), convicting
defendant, after a jury trial, of two counts of Identity Theft in the Second Degree
(Penal Law § 190.79[3]), fourteen counts of Criminal Impersonation in the Second
Degree (Penal Law § 190.25[1]), ten counts of Forgery in the Third Degree (Penal
Law § 170.05), three counts of Aggravated Harassment in the Second Degree (Penal
Law § 240.30[1][a]), and one count of Unauthorized Use of a Computer (Penal Law §
156.05), and sentencing defendant to six months in jail and five years of probation on
the identity theft counts and to concurrent lesser terms on the remaining counts, by
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vacating and dismissing the first identity theft count, and otherwise affirmed the
judgment. Judge Pigott continued the Appellate Division’s bail conditions and stay of
execution of the judgment, and defendant remains at liberty on bail.
Defendant’s conviction arose from his relentless impersonation and harassment
of scholars who disagreed with his father’s unpopular theory about the origins of the
Dead Sea Scrolls. In 2006, the Dead Sea Scrolls became the subject of a series of
museum exhibits in the United States, and in defendant’s opinion, the exhibits did not
pay sufficient homage to the theory espoused by defendant’s father, Norman Golb.
Defendant countered by sending harassing emails under pseudonyms to museum
administrators, academics, and reporters, and by publishing internet blogs criticizing
the exhibits.

Eventually, defendant turned to impersonation and identity theft,

sending emails purportedly authored by his father’s adversaries in an effort to benefit
his father and harass his adversaries by that deception.
First, with respect to the Dead Sea Scrolls exhibit that opened in San Diego in
June 2007, defendant harassed graduate student Robert Cargill in retaliation for
Cargill’s production of a video about the Scrolls that omitted mention of defendant’s
father. Defendant used multiple aliases to send repeated emails to dozens of Cargill’s
superiors and colleagues complaining about Cargill and encouraging skepticism of his
worthiness to receive his degree, thereby falsely giving the impression that a veritable
community of credentialed critics were condemning Cargill’s scholarship. Cargill had
to endure inquiries from his superiors and feared that defendant’s relentless onslaught
-2-
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would damage his career.

Meanwhile, defendant expressed to his family his

satisfaction that his campaign must be “truly maddening” to Cargill and other scholars
who disagreed with his father, and he boasted that his father’s rivals should regard
him as “a dedicated, in-the-know adversary who is out to get them, and there’s simply
nothing they can do about it.”
In July 2008, when the Scrolls exhibit moved to North Carolina, defendant
targeted Doctor Stephen Goranson, a Duke University library clerk who was an
outspoken opponent of defendant’s father’s theory and whom defendant had long
hated. Pretending to be a disinterested academic who was merely concerned that
Goranson was committing misconduct, defendant repeatedly emailed Goranson’s
boss and university officials to complain that Goranson was misusing Duke’s name or
its computers to engage in unprofessional online discussions. Defendant’s persistence
led the university’s provost to assure defendant that someone would address
Goranson’s conduct.
At around the same time, defendant created an email account in the name of
retired Harvard Professor Frank Cross, a seminal Dead Sea Scrolls scholar.
Defendant used that account to contact several North Carolina scholars, ridiculing the
professor who would be speaking at the exhibit and inviting the email recipients to
click on links that would promote the popularity of defendant’s blog. He signed the
emails “Frank Cross.”
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Later in July 2008, the entire Golb family turned their attention to the Jewish
Museum in New York City, whose Dead Sea Scrolls exhibit was slated to open in
October 2008 with New York University Professor Lawrence Schiffman as a lecturer.
The family sought to get defendant’s father invited to speak at the exhibit as well, but
all their legitimate efforts failed. Defendant thereafter hatched an elaborate scheme to
help his father, which included stealing Professor Schiffman’s identity. First, under
assumed names, defendant published articles accusing Schiffman of plagiarizing
defendant’s father some 15 years before, even though he admitted to his brother that
“whether someone plagiarized” his father was not his true “concern.” Then, using
computers at New York University’s library in hopes that his activity would not be
traced back to his own computer, defendant created an email account in Schiffman’s
name and sent subtle confessions of plagiarism to Schiffman’s students and colleagues
as if from Schiffman himself. When the recipients’ replies revealed they had indeed
been duped, defendant responded in Schiffman’s persona. Simultaneously, defendant
sent the published accusation to New York University officials, claiming to be an
NYU faculty member who wished to remain anonymous, and demanded an
investigation into Schiffman’s conduct.

Defendant sought to use the plagiarism

investigation that ensued to undermine Schiffman’s invitation to the Jewish Museum
lecture, under the apparent expectation that defendant’s father would be an obvious
replacement.
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Finally, when the Scrolls exhibit moved on to Ontario, Canada, defendant
impersonated Rabbi Jonathan Seidel, a former student of Schiffman’s, in order to
communicate with people involved in the Ontario exhibit. Defendant hoped to stir
up enough debate about his father’s theory that the Canadian exhibit might devote
some attention to it.
On March 5, 2009, after an extensive forensic investigation and analysis, New
York County District Attorney’s Office Squad Investigators arrested defendant at his
apartment at

Street.

Armed with a search warrant, they seized

defendant’s computer, which at that very moment was still displaying one of the
accounts he had used during his online campaign.
By New York County indictment number 2721/2009, a grand jury charged
defendant with 51 counts of identity theft, criminal impersonation, forgery, aggravated
harassment, and unauthorized use of a computer. On September 13, 2010, defendant
proceeded to a jury trial before Justice Berkman, and on September 30, 2010, 31
counts were submitted for the jury’s consideration. That same day, the jury convicted
defendant of the 30 counts noted above and acquitted him of one count of criminal
impersonation. On November 18, 2010, Justice Berkman sentenced defendant as
noted above, and the Honorable Roslyn H. Richter granted defendant’s application
for a stay of execution of the judgment.
Defendant appealed to the Appellate Division, First Department, where he
contended that the jury’s verdict on the first of the two identity theft counts, which
-5-
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required proof that defendant intended to benefit himself or harm a victim in excess
of $1000, was against the weight of the evidence. He also contended that the trial
court’s jury instructions violated his state and federal constitutional rights; that the
application of forgery, criminal impersonation, identity theft and aggravated
harassment statutes to his conduct rendered those statutes “vague and overbroad”;
and that the application of the unauthorized use of a computer statute to his use of
the New York University computers rendered that statute “void for vagueness.”
On January 29, 2012, the Appellate Division dismissed the challenged count of
identity theft, agreeing with defendant’s contention that the evidence did not support
the jury’s finding that defendant intended over $1000 in benefit or harm, and affirmed
the other 29 convictions. As to the jury instructions, the Appellate Division noted
that the trial court “incorporated many of defendant’s requests, fully protected his
constitutional rights,” and “carefully informed the jury that academic discussion,
parody, satire and the use of pseudonyms were protected by the First Amendment.”
The Appellate Division explained that the trial court properly “advised the jury that
‘without the intent to deceive or defraud as to the source of the speech with the intent
to reap a benefit from that deceit, there is no crime,’” and that the court “was under
no obligation to limit the definitions” of “injure,” “defraud” or “benefit.” 102 A.D.3d
at 602. None of the statutes was vague or overbroad. Instead, “[t]he People were
required to prove that defendant had the specific fraudulent intent to deceive email
recipients about his identity, and to obtain benefits or cause injuries as a result of the
-6-
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recipients’ reliance on that deception”; thus, the statutes properly “criminalized the act
of impersonation and its unlawful intent, not the content of speech falsely imputed to
the victims.” 102 A.D.3d at 603.
On appeal to this Court, defendant raises the three arguments that did not avail
him in the Appellate Division. Primarily, he contends that the trial court’s jury
instructions pertaining to identity theft, criminal impersonation and forgery
“compelled the jury to criminalize” conduct protected by the First Amendment,
thereby rendering those statutes void for vagueness. Defendant also contends that
the aggravated harassment statute is “unconstitutionally vague and overbroad,” and
that the unlawful use of a computer statute is “unconstitutionally vague.”
THE EVIDENCE AT TRIAL
The People’s Case
In the mid-2000’s, Professor LAWRENCE SCHIFFMAN was the Chairman
of the Department of Hebrew and Judaic Studies at New York University. He was an
expert on the Dead Sea Scrolls, a collection of ancient documents found in caves near
Qumran on the West Bank of what is now Israel, and he had been teaching courses
on the Scrolls for almost 40 years. Like most scholars, Schiffman believed that the
Scrolls were stored in the caves by members of a Jewish sect living in or near
Qumran; this is known as the “Qumran-Sectarian” theory. Museums frequently
invited Schiffman to speak at exhibits about the Scrolls, and for such engagements he
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would usually receive an honorarium of from several hundred to over a thousand
dollars (SA: 1-14 [Schiffman: 43-56]). 1
Defendant’s father, University of Chicago Professor Norman Golb, also had
studied the Dead Sea Scrolls; he disagreed with the prevailing view of their origin,
believing that they were rescued from libraries in Jerusalem and brought to the caves
for safekeeping.

Professor Schiffman had known Norman Golb for decades.

Although Schiffman frequently argued with Professor Golb about their differing
theories, to his recollection he had “never had any negative experience” with Golb as
a result. Schiffman did not know defendant at all (SA: 14-23, 180 [Schiffman: 56-65,
225]). Schiffman had no idea that, in fact, defendant’s family despised him, apparently
in part for Schiffman’s minor role in mildly censuring a protégé of Golb’s some 20
years before (SA: 109-115, 118 [Schiffman: 151-157, 160]; 915 [People’s Exh. 15, p.
38] [Ruth Golb: “Schiffman is a real snake”]; 935 [People’s Exh. 15, p. 59] [Ruth
Golb: “Schiffman is such a sleaze”]).
Also in the mid-2000s, ROBERT CARGILL was a graduate student at the
University of California in Los Angeles (“UCLA”), working toward his Ph. D. in Near
Eastern Languages and Cultures. Cargill had taught a class about the Dead Sea Scrolls
and had published on the topic. His views aligned more closely with the QumranParenthetical page references preceded by “A” are to defendant’s Appendix, those
preceded by “SA” are to the People’s Supplemental Appendix, and those preceded by “DB”
are to defendant’s brief.
1
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Sectarian theory of the Dead Sea Scrolls than with Norman Golb’s theory. Cargill
made broad use of the internet in his professional and personal life, maintaining a
website at www.bobcargill.com and authoring a blog at www.robertcargill.com; he
frequently participated in online discussions about the Scrolls (SA: 372-385 [Cargill:
704-717]).
1.

THE SAN DIEGO EXHIBIT: Defendant begins an online campaign to
encourage inclusion of his father’s theory at Dead Sea Scrolls Museum
exhibits. After doctoral student Robert Cargill produces a video for the
San Diego exhibit that did not pay homage to defendant’s father,
defendant begins to harass Cargill.
Starting in September 2006 and continuing into 2007, defendant harnessed the

internet to criticize museum exhibits showcasing the Dead Sea Scrolls. Defendant’s
primary complaint was that the exhibits were not paying enough attention to
defendant’s father’s theory about the origins of the Scrolls. To that end, defendant
posted anonymous “blogs” in the style of news articles reporting that Seattle’s Pacific
Science Center was presenting a misleading Scrolls exhibit, and later defendant wrote
blogs and sent emails under assumed names (such as “Charles Gadda”) to scholars
and museums in an attempt to highlight his father’s theory and to influence upcoming
Scrolls exhibits. For example, on September 15, 2006, writing under the name “We
Demand a Neutral Scientific Exhibit,” defendant authored a blog entitled “The Dead
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Sea Scrolls in Seattle and San Diego: Pacific Science Center exhibit misleads Seattle
public” (SA: 1016-1020 [People’s Exh. 40-A1]).2
Cargill quickly noticed defendant’s burgeoning “internet blog campaign”
attacking the Seattle Scrolls exhibit. Although Cargill did not immediately know who
was behind the scheme, he concluded that “[s]omeone was cutting and pasting the
same thing over and over in the attempt to elevate its search standings within
Google.” Essentially, the comments were always most critical of one thing: that
Norman Golb had not been invited to present his theory at the exhibit (SA 384-385,
387-389, 405, 409 [Cargill: 716-717, 719-721, 737, 741]; 1016-1053 [People’s Exhs.
40A1-40A5]).
In 2007, the Dead Sea Scrolls were slated to be put on exhibit at the San Diego
Natural History Museum. For use at that exhibit, Cargill created a digital movie called
“Ancient Qumran,” which was essentially a silent virtual reality tour of the site where
the Scrolls were discovered. Cargill’s movie was designed to be watched while a live
narrator read from a script Cargill had prepared (SA: 379, 413 [Cargill: 711, 745]). The

The People introduced hundreds of pages of expert testimony, computer forensic
evidence and other records to prove defendant’s authorship under assumed names of this
and dozens of other blog entries, as well as hundreds of emails involving over 70 email
addresses. Contrary to defendant’s intimation that these efforts were excessive because
defendant’s identity as the author of the relevant materials was not in dispute (DB: 50),
defendant did not concede authorship until he testified, after he saw much of this proof at
trial. However, because defendant did ultimately admit authorship and raises no appellate
issue in that regard, in the interest of economy those hundreds of pages have not been
included in the People’s Supplemental Appendix and are not summarized here.
2
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script – which did not describe Golb’s view of the Scrolls’ origins – was unpublished,
and it bore a copyright warning that it must not be reproduced without permission
(SA: 449-450 [Cargill: 781-782]). Cargill’s movie began showing when the San Diego
exhibit opened on June 29, 2007 (SA: 413-414, 446 [Cargill: 745-746, 778]). 3
In a blog entry dated that very day, and periodically updated thereafter,
defendant anonymously chronicled his grievances about the San Diego exhibit,
including Cargill’s movie (SA: 407 [Cargill: 739]; 1054-1059 [People’s Exh. 40-A6]).
At some point thereafter, Norman Golb requested, and as a courtesy was given, a
copy of Cargill’s unpublished script that accompanied his movie. Notwithstanding
Cargill’s script’s express warning requiring permission before publication, Norman
Golb proceeded to post a scathing criticism of the script on the University of
Chicago’s website, liberally reproducing portions of the script in the process (SA: 414417 [Cargill: 746-749]). Cargill complained to the University of Chicago and Golb’s
article was removed, although Golb then re-posted it to a site not subject to the
University’s review (SA: 450-452 [Cargill: 782-784]). Norman Golb also sent letters to
UCLA complaining that Cargill should not have excluded Golb from mention in the
script (SA: 379-382, 387-388 [Cargill: 711-714, 719-720]).

Before the exhibit opened, a UCLA publicist described Cargill’s film in an article,
and on June 19, 2007, defendant – writing as Charles Gadda – emailed the publicist to
complain that Cargill’s film was misleading for failing to give Golb’s theory proper weight
(SA: 974 [People’s Exh. 17-6]).
3
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As Cargill’s conflict with defendant’s father developed, defendant, using
pseudonyms, started sending emails to scholars in Cargill’s field – and even to a
company with which Cargill had signed a contract – harshly criticizing Cargill’s film
for not giving Golb’s theory enough credit, and suggesting that Cargill was
intentionally dishonest and unworthy of receiving the doctoral degree for which he
was a candidate (see, e.g., SA: 973 [People’s Exh. 17-1, Oct. 6, 2007 email from Don
Matthews to UCLA media], 975 [People’s Exh. 17-9, Oct. 22, 2007 email from
Matthews to UCLA media], 976 [People’s Exh. 17-10, Nov. 17, 2007 email from
Robert Dworkin to UCLA media], 977 [People’s Exh. 17-13, Nov. 23, 2007 email
from Dworkin to Morningstar Entertainment]). Defendant even had a friend send an
email to Cargill, posing as a fan and looking for links to reviews of Cargill’s film (SA:
885 [People’s Exh. 15, p. 7] [emails to defendant and Cargill sent by “Dale
Summers”]). 4
Defendant stepped up his efforts in early 2008, and email exchanges between
defendant and his brother, Joel Golb, reflect efforts to use a deceptive email campaign
to undermine Cargill’s doctoral aspirations.

For example, in mid-January 2008,

defendant discussed with his brother a proposed email from “Robert Dworkin” to
Professor Carter, Chair of the UCLA department in which Cargill and his Ph.D.
Specifically, on November 21, 2007, “Dale Summers” sent an email to defendant’s
email address, but the salutation was to “Bob” and the email purported to ask for links to
reviews of Cargill’s film. Six minutes later a slightly modified email was sent to Cargill from
the Summers account and blind copied to defendant (SA: 885).
4
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advisor worked. Defendant’s brother, commenting on defendant’s suggestion within
one of those proposed emails that his “intent in writing” was not “to harm Mr.
Cargill’s academic career prospects,” pointed out that to the contrary, “[c]learly, for all
who read this, one of the purposes of Dworkin’s devastating letter will be, precisely,
to destroy the career prospects of a really nice guy.” Defendant suggested that his
claim not to wish harm to Cargill’s career was “intentionally disingenuous” (SA: 978980 [People’s Exh. 17-44 – 17-47], 1014 [People’s Exh. 31, p. 69]). Defendant also
explained that his purpose in claiming to be an alumnus was to make his allegations
more credible, since he needed to have some apparent motivation for his claims to
care about the reputation of the university (SA: 987-988 [People’s Exh. 17-51]).
Defendant’s brother warned him to make sure that the emails were “untraceable”
(id.).5
Right up until the month of his arrest, defendant continued to use aliases to
send dozens of emails to hundreds of “ucla.edu” recipients, as well as other
individuals, attacking Cargill (see, e.g., SA: 978, 981-986, 989-991, 993-995, 997
[People’s Exhs. 17-44, 17-48, 17-49, 17-50, 17-53, 17-54, 17-55, 17-59, 17-60, 17-82]).
Once, when a UCLA administrator asked one of defendant’s aliases to stop sending
emails, defendant replied that he would “continue to contact [the] department” until
About two months later, defendant’s brother remarked to defendant that Cargill’s
and his advisor’s “careers may well be ruined” by defendant’s campaign (SA: 992 [People’s
Exh. 17-57A]).
5
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the complaints about Cargill were addressed (SA: 996 [People’s Exh. 17-77]). Over
time, virtually all Cargill’s colleagues and supervisors approached Cargill because they
had received these emails. The university’s provost, Cargill’s dean, Cargill’s doctoral
advisor, and members of the university’s press room had all received complaints,
prompting many a person with influence over Cargill’s career to ask Cargill “what the
hell is going on?” The barrage of emails to Cargill’s colleagues and supervisors thus
caused him frequent difficulties at work and led him to fear that his career would be
affected (SA: 383-385, 399-403, 410-412, 436 [Cargill: 715-717, 731-735, 742-744,
768]).
As defendant’s onslaught continued, Cargill realized that a single person or
group had to be behind the emails and blogs promoting Golb’s unpopular theory and
harassing him.

As Cargill observed, the “language,” “grammar,” “content” and

“combative style” of all the writing “was the same” (SA: 386-389 [Cargill: 718-721]).
Cargill quickly realized that most of defendant’s emails and blog comments originated
from the same “IP address” – one that was being used by a computer located in
Manhattan near New York University. Indeed, another commentator had the same
realization and remarked in response to a comment posted by one of defendant’s
many aliases that it was obvious that many of the Golb-promoting comments were
coming from a single IP address.

Thereafter, the same aliases began posting

comments from several different IP addresses; but those IP addresses resolved to
multiple computers all located within New York University’s Bobst Library –
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suggesting to Cargill that the author had simply migrated there, where he travelled
from machine to machine (SA: 389-396 [Cargill: 721-728]).
Defendant anticipated that Cargill would eventually discover his identity.
Indeed, in an email to his mother discussing the possibility that Cargill and others
knew that defendant was behind the campaign, defendant gloated that such
knowledge would be “truly maddening” to them. Defendant, after all, fancied himself
feared by his father’s competition as “a dedicated, in-the-know adversary who is out
to get them, and there’s simply nothing they can do about it” (SA: 893 [People’s Exh.
15, p. 16: July 26, 2008 email]). 6
2.

THE RALEIGH EXHIBIT: When the Dead Sea Scrolls exhibit moves
to Raleigh, North Carolina, defendant harasses Doctor Stephen
Goranson at Duke University, and he impersonates Doctor Frank Cross
in emails to Duke scholars.
In mid-2008, the Dead Sea Scrolls exhibit moved to Raleigh, North Carolina.

Doctor STEPHEN GORANSON, a library clerk at Duke University who had earned
his doctorate in the History of Judaism, Christianity and Archaeology, had published
some articles on the Dead Sea Scrolls. Goranson disagreed “vehemently” with Golb’s
theories, and on many occasions criticized Golb’s theories in public internet forums

On March 3, 2009, defendant – posing as a concerned alumnus of UCLA – emailed
Cargill’s dean to complain about Cargill. Among other things, defendant called
“unsubstantiated and untrue” Cargill’s accurate observation that defendant’s 60 or more
aliases plastering the internet in an effort to advance the theories of Norman Golb appeared
to come from a single author (SA: 997-998 [People’s Exh. 17-82]).
6
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(SA: 357-360 [Goranson: 633-636]). 7 Goranson had on four or five occasions been
suspended or banned from some internet discussion groups when the moderators felt
that he had posted an attack that was more personal than academic, but in most
instances the members of the groups from which Goranson was suspended petitioned
to have him readmitted (SA: 356-357 [Goranson: 632-633]).
Given these views, Goranson had a longstanding online disagreement with
defendant’s aliases regarding the Scrolls’ origin (SA: 351-352 [Goranson: 627-628]),
and defendant despised him. In undated draft emails in defendant’s personal email
account (People’s Exh. 48-C), to which defendant and his brother presumably both
had access, the Golb brothers discussed the timing of when they should “finish
Goranson off”; it was agreed that Goranson was a “small fry” and that their goal was
to “set him up” for an accusation.
Defendant acted on his animosity on July 1, 2008, when, writing as “Peter
Kaufman, Ph. D.,” defendant separately emailed the Provost and the President of
Duke University, as well as Goranson’s supervisor at the Duke University library. He
complained about Goranson’s purported attacks on Norman Golb on the internet
(SA: 349, 352-354 [Goranson: 625, 628-630]; 999-1004 [People’s Exh. 18] [Goransonrelated emails]). On July 8, 2008, Duke’s provost responded by email, opining that
In 1989, when Goranson published some commentary on an article that Norman
Golb had written, Golb sent Goranson a letter politely taking issue with Goranson’s
comments, and thereafter they discussed their scholarly differences by telephone. Goranson
felt that the exchange had been courteous (SA: 343-346 [Goranson: 619-622]).
7
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Goranson had not “crossed th[e] line” and that “no action can be taken at this time.”
Defendant immediately replied that Goranson should “be prevailed upon to moderate
his tone and avoid unseemly personal attacks on a respected historian,” and he
complained that Duke allowed “a stacks maintenance employee” such use of its
internet resources. The provost answered that Goranson “is being spoken to by his
supervisor and advised of his obligations and of the matters of which he should be
aware”; defendant promptly forwarded that email to his brother (SA: 1005-1007).
Defendant also associated Goranson’s name with some of his illicit doings
online, thereby setting Goranson up as a possible suspect in those activities. For
example, with respect to his online campaign to have his father selected to replace
Professor Schiffman as speaker at the Jewish Museum, as will be discussed below,
defendant created an email account named steve.goranson@gmail.com and associated
the account with one of several blogs accusing Schiffman of plagiarism (SA: 965
[People’s Exh. 16-EE] [email confirmation from www.blogger.com]). He also chose
the password “goranson33” when he opened a gmail account in Schiffman’s name,
and he used that password for six other aliases as well (SA: 1109 [People’s Exh. 65-C]
[forensic analysis of Goranson email account]). Defendant continued his campaign
against Goranson at least until December 2, 2008, when defendant – this time writing
as Simon Adler – once again complained to a Duke professor that Goranson was
misusing the Duke computers (A300).
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Shortly after he began complaining about Goranson in emails to Duke
University administrators, defendant turned his attention to scholars at the University
of North Carolina, undertaking an elaborate scheme involving defendant’s
impersonation of Dead Sea Scrolls scholar Frank Cross.

First, perturbed that

University of North Carolina Professor Bart Ehrman was slated to lecture at the
Raleigh exhibit while his father was not, defendant assumed the pseudonym “Jerome
Cooper” to engage Ehrman in an email exchange about the origins of the Scrolls.
Then, on July 17, 2008, defendant anonymously published a blog (SA: 1088-1093
[People’s Exh. 40-C13]) complaining that Ehrman should not have been invited to
speak and that experts who disagreed with Ehrman should not have been excluded.
Defendant reported that “[i]n the hope of clarifying these matters, Mr. Jerome Cooper
emailed Dr. Ehrman, and received a lengthy response, which he has been good
enough to forward to me.” Defendant then reprinted his prior email exchange with
Ehrman, criticizing Ehrman’s arguments therein and promoting his father’s theory.
On July 20, 2008, defendant used the email address frank.cross2@gmail.com to
send four separate but identical messages to four University of North Carolina
scholars (SA: 1010-1013 [People’s Exhs. 19-4 – 19-7]). The sender’s name appeared
to be “Frank Cross.”

Writing with a familiar tone as if to a person he knew,

defendant suggested that “Bart” had “put his foot in his mouth again.” Defendant
reported that this issue was “crop[ping] up everywhere on the web,” and he attached
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links to his blog entries criticizing Ehrman for his recipients to click. Defendant
signed the email, “Frank Cross.”
3.

THE NEW YORK EXHIBIT: Using NYU Library computers to the
exclusion of his own, defendant assumes Professor Schiffman’s identity
online in an effort to trick NYU into investigating Schiffman for
plagiarism, hoping thereby to convince the Jewish Museum to invite
Golb to lecture in place of Schiffman.
The Dead Sea Scrolls were slated to be put on exhibit at the Jewish Museum in

New York City in September 2008. Dr. SUSAN BRAUNSTEIN, the Museum’s
Curator of Archaeology and Judaica, was charged with organizing the exhibit and
securing any lecturers (SA: 221-222 [Braunstein: 267-268]). Braunstein wanted the
exhibit to recognize both the Qumran-Sectarian theory espoused by Schiffman and
also the Jerusalem-Libraries theory that Golb embraced. In late March or early April
2008, Braunstein invited Professor Schiffman to give one of two paid lectures at the
exhibit on October 30, 2008 (SA: 55-57 [Schiffman: 97-99]).
In late July 2008, after the Jewish Museum’s exhibit was publicized, a flurry of
emails erupted among defendant, his brother, his mother, and his father (SA: 886 et
seq. [People’s Exh. 15]). In those emails, the whole Golb family schemed about how
to get Norman Golb invited to speak at the upcoming exhibit. They discussed
defendant’s internet campaign, they strategized over which aliases to use and when
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(SA: 886-891), and they plotted how they might persuade Braunstein to extend an
invitation (SA: 892-919).8
In a July 30, 2008 email to his mother, defendant mulled emailing Braunstein
using his true name to request a meeting to provide her with “some information on
recent developments that could be of interest” to her. In reply, defendant’s mother
wondered whether being approached by Golb’s son might lead Braunstein to
“recognize something is afoot.”

Defendant ultimately agreed that influencing

Braunstein directly would be futile, noting that his friend Dan Friedenberg – a
benefactor of the Jewish Museum – said that “there was no way” that Braunstein
would meet defendant because she was a “big shot.” Thus, the Golbs hoped to enlist
the aid of third parties who might persuade Braunstein. But on July 31, 2008, emails
reveal, Norman Golb discovered that he could not influence Braunstein through his
connections in Israel. And after Friedenberg, too, failed to persuade Braunstein to
invite Golb,9 defendant feared that they were “quickly running out of time” (SA: 906912).

In a July 24, 2008 email to his mother, defendant suggested that his father refrain
from mentioning the scheme in his own email, so that there would be “no trace of it in his
account” (SA: 903).
8

Defendant wrote in his email that Friedenberg had not even asked Braunstein about
inviting Golb (SA: 912), but defendant was mistaken. Braunstein felt that the exhibit was
already sufficiently balanced, so she declined Friedenberg’s request (SA: 228-230, 237-239
[Braunstein: 274-276, 283-285]).
9
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Defendant, brainstorming with his mother again by email, suggested that a
footnote in one of Schiffman’s books was “incriminatory” and that they “should use
it.” His mother replied that if they were to “use the Schiffman thing,” then defendant
should find the relevant quotes. On July 31, 2008, defendant sent his father an
outline of how he should argue that Schiffman had published “misrepresentations” of
Golb’s ideas, and he also noted that a reporter in Israel had suggested in 1993 that
Schiffman had not given Golb sufficient credit for his ideas. Defendant urged his
father to send these complaints to Braunstein by overnight mail (SA: 913-919), but
Golb did not send her anything (SA: 228 [Braunstein: 274]).
A few days later, on August 3, 2008, defendant crated an email account named
larry.schiffman@gmail.com. In opening that account, defendant reported his name to
Google as “Larry Schiffman,” setting his password as “goranson33” (SA: 1109).
The next day, August 4, 2008, defendant used the pseudonym “Peter
Kaufman” to publish an article at www.NowPublic.com entitled “Plagiarism and the
Dead Sea Scrolls: Did NYU department chairman pilfer from Chicago historian’s
work?” (SA: 35-36 [Schiffman: 77-78], 1069 [People’s Exh. 40B3]). Defendant called
Professor Schiffman’s work “quackery” and blamed his theory’s acceptance on
“corruption” in the field of Dead Sea Scrolls scholarship. In odd juxtaposition,
defendant-as-Kaufman accused Schiffman simultaneously of plagiarizing Norman
Golb’s work but also of misrepresenting what Golb had said. Defendant published
blog entries similar to the Now Public article at www.larryschiffman.blogspot.com
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and www.larryschiffman.wordpress.com (SA: 1061, 1094 [People’s Exhs. 40A7,
40C16]).
That same afternoon, defendant-as-Kaufman emailed NYU administrators,
claiming to be an NYU faculty member acting under an assumed name in the best
interests of the university, and urged the university to open an investigation into
whether Schiffman had committed plagiarism (SA: 947-948 [People’s Exhs. 16H,
16I]):
I am writing to ask why it is that the outrageous misconduct of Dr. Lawrence
Schiffman, chairman of the Skirball Department of Hebrew and Judaic Studies
at NYU, has never been investigated.
This man has in large measure based his career on the plagiarism and
misrepresentation of another scholar’s work. For the basic facts, see:
http://larryschiffman.wordpress.com/2008/08/03/charges-of-improprietysurface-against-new-yorkuniversity-professor-lawrence-schiffman/
I would appreciate it if you could write back to me with any information on
steps you may or may not wish to take concerning this egregious, widely
known, and discreetly ignored violation of NYU's code of academic conduct.
With best wishes,
Peter Kaufman
(I am frankly using an alias to write to you, as my own career at NYU could be
ruined if it became known that I finally had the nerve to rat on Dr. Schiffman
concerning facts that have been generally known to researchers for the past
fifteen years, but which everyone has always calmly passed over in silence
because of the man’s popularity.).
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A few hours later, defendant used email account larry.schiffman@gmail.com to
send the following message – purportedly from Professor Schiffman – to Schiffman’s
four graduate students (SA: 946 [People’s Exh. 16G]):
Miryam, Sara, Cory, Ariel,
Apparently, someone is intent on exposing a minor failing of mine that dates
back almost fifteen years ago.
You are not to mention the name of the scholar in question to any of our
students, and every effort must be made to prevent this article from coming to
their attention. This is my career at stake. I hope you will all understand.
http://www.nowpublic.com/culture/plagiarism-and-dead-sea-scrolls-did-nyuprofessor-snitch-chicagohistorians-work
Lawrence Schiffman
About 25 minutes later, Cory replied to defendant-as-Schiffman, as well as to
the other three students, in apparent belief that he was responding to Schiffman
himself. Confirming that he had read the blog to which defendant-as-Schiffman’s
email had directed him, Cory expressed condolences to Schiffman for having to deal
with such unjustified “character assassination,” and he attached a copy of the article to
the email so that the other students could avoid clicking the link to it and thereby
raising its search-engine popularity. Defendant promptly replied, “Cory, thanks for
your kind words.

This is definitely ruining my week. I don't know if you can

understand how I feel, but it is as if someone had set fire to my beard. The last thing I
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need now is to be investigated by the dean” – again signing his name as “Lawrence
Schiffman” (SA: 956 [People’s Exh. 16S]).10
The next day, defendant – again as Schiffman – emailed every member of
Schiffman’s department at NYU (SA: 38-39 [Schiffman: 80-81], 955 [People’s Exh.
16R]):
Dear colleagues,
Apparently, someone is intent on exposing a minor failing of mine that dates
back almost fifteen years ago.
Every effort must be made to prevent this article from coming to students'
attention. This is my career at stake. I hope you will all understand.
http://www.nowpublic.coin/culture/plagiarism-and-dead-sea-scrolls-did-nyudepartment-chairman-pilferchicago-historian-s-work
Lawrence Schiffman
A few minutes later, from the same address, defendant-as-Schiffman sent an
email to the Provost of NYU and another to NYU Graduate School of Arts and
Science Dean CATHERINE STIMPSON (SA: 41-42 [Schiffman: 83-84], 187-190
[Stimpson: 232-235]). In those identical emails, defendant-as-Schiffman wrote (SA:
952-953 [People’s Exhs. 16P, 16Q]):
I would like to know what action I can take to counter charges of plagiarism
that have been raised against me.
Defendant-as-Schiffman later added in a follow-up email to Cory that the fourth
section of the blog was especially outrageous – and once again, defendant signed his name as
“Lawrence Schiffman” (SA: 956 [People’s Exh. 16-S]).
10
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Apparently, someone is intent on exposing a failing of mine that dates back
almost fifteen years ago. It is true that I should have cited Dr. Golb’s articles
when using his arguments, and it is true that I misrepresented his ideas. But this
is simply the politics of Dead Sea Scrolls studies. If I had given credit to this
man I would have been banned from conferences around the world.
I am especially concerned that this affair may come to students’ attention. My
career is at stake. I hope you will understand.
http://www.nowpublic.com/culture/plagiarism-and-dead-sea-scrolls-did-nyudepartment-chairman-pilferchicago-historian-s-work
Lawrence Schiffman, professor11
Plagiarism is profoundly serious academic misconduct, and NYU’s Code of
Ethical Conduct requires an initial “inquiry” into any allegations of plagiarism; if
necessary, a formal investigation will ensue. The matter was thus referred to NYU
Faculty of Arts and Science Dean RICHARD FOLEY for the required initial inquiry
(SA: 45-48, 75, 105-106 [Schiffman: 87-90, 117, 147-148], 200-204 [Stimpson: 245249], 243-250 [Foley: 293-300]). The next day, on August 6, 2008, NYU’s Vice
Provost replied to defendant’s “larry.schiffman” email address – addressing the email
to “Professor Schiffman” – that he had assigned Dean Foley to investigate.
Defendant-as-Schiffman promptly forwarded the Vice Provost’s email to the NYU
school newspaper and others with instructions not to “mention this matter” because
his “career [wa]s at stake” (SA: 958-959 [People’s Exhs. 16O, 16V, 16W).
Also on August 5, 2008, defendant emailed the director of the museum hosting the
Raleigh exhibit, complaining about Schiffman’s scheduled speaking engagement there and
calling attention to the plagiarism accusations. In that email, defendant purported to be “Al
White” (SA: 948 [People’s Exh. 16-J]).
11
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Throughout all this, Professor Schiffman himself remained unaware of what
was happening until Ariel Simon, one of Schiffman’s students, remarked to
Schiffman, “I got your email” (SA: 20 [Schiffman: 62]).

Simon then showed

Schiffman the email (SA: 21-22, 27-30 [Schiffman: 63-64, 69-72]). Thereafter, “a
number of people” asked Schiffman about the emails, and others forwarded the
emails to him (SA: 21-22, 29, 33 [Schiffman: 63-64, 71, 75]). Robert Cargill – who
had by this time figured out that defendant and his brother were behind the escalating
online campaign – saw the plagiarism allegations online, and he contacted Schiffman
to explain what was happening (SA: 395-396, 407 [Cargill: 727-728, 739]).
Defendant, too, emailed Schiffman about the plagiarism allegations.

On

August 6, 2008, using the alias “Steven Fishbane,” defendant hypothesized to
Schiffman that anti-Golb scholar Jeffrey Gibson might have authored the
“outrageous” plagiarism accusation in order to “stir further resentment” against Golb.
Defendant suggested that Schiffman “issue a statement of some sort if he is willing to
take down the article and discontinue his efforts.” Defendant warned Schiffman not
to ignore this suggestion, because the author had “skill at using aliases,” “contacts …
around the country,” and “in-depth knowledge of the internet”; if Schiffman did not
act, the accusations might “boomerang all over the internet” and reach “mainstream
news sources” (SA: 73-74 [Schiffman: 115-116], 957 [People’s Exh. 16U]).
Schiffman felt “attacked,” and, for a time, “paralyzed” by the sheer onslaught
of emails and the need to respond to the people who were receiving them. For over a
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month he could “do nothing but respond to people’s inquiries” (SA: 23-24, 115-118
[Schiffman: 65-66, 157-160]). Deans Stimpson and Foley interviewed Schiffman, who
informed them that he was not the author of the emails that defendant had sent
bearing his name, and Schiffman had to prepare an 11-page letter response to the
allegations. The deans believed Schiffman, and they found the plagiarism allegation
not very “credible” (SA: 45-48, 75, 106 [Schiffman: 87-90, 117, 148], 193-219
[Stimpson: 238-265], 252-275 [Foley: 302-325]).

The allegation was especially

incredible given the false confession by defendant-as-Schiffman that was so obviously
synchronized with the pseudonymous accusation by defendant-as-Kaufman (SA: 205
[Stimpson: 250], 272 [Foley: 322]). 12

Ultimately, on September 17, 2008, Foley

concluded that there was “no basis for further inquiry” and the matter was closed
(SA: 204 [Stimpson: 249], 268 [Foley: 318], 855 [People’s Exh. 2] [Foley email]).
That same day, defendant’s brother emailed defendant that there was a new
comment posted in connection with defendant’s “Now Public” article. Defendant
wrote in reply, “which article, the plagiarism thing? let them fight it out, whether
someone plagiarized dad isn’t my concern.

I am focused on the institutional

problem” (SA: 942 [People’s Exh. 15, p. 69]).
Professor Golb revealed in an August 21, 2008 email to defendant that, when
another professor called and asked him point blank about “possible plagiarizing by Lawrence
Schiffman,” he had answered that he would have to “look into the matter.” Defendant
replied to his father that “the truth” was that Schiffman had plagiarized him and he should
be upset about it; defendant drafted a proposed response for his father to adopt that might
better support a plagiarism accusation (SA: 937-938 [People’s Exh. 15, pp. 61, 63]).
12
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4.

THE TORONTO EXHIBIT:
Defendant impersonates former
Schiffman protégé Doctor Jonathan Seidel in an effort to influence the
curator of the Toronto Dead Sea Scrolls exhibit to devote more attention
to defendant’s father’s theory.
In the fall of 2008, the Scrolls exhibit was scheduled to move to the Royal

Ontario Museum in Toronto. Doctor JONATHAN SEIDEL, a rabbi in Oregon and
a professor of Judaic studies at the University of Oregon, had studied with Professor
Schiffman at NYU in the 1980s and had maintained a friendship with Schiffman since
then (SA: 331-342 [Seidel: 607-618]). On November 22, 2008, using the email address
seidel.jonathan2@gmail.com, defendant sent an email to the Board of Trustees at the
Royal Ontario Museum (SA: 856 [People’s Exh. 12-B]).

Defendant-as-Seidel

suggested that the public had a “right to know” if Professor Golb, “who is widely
considered to have debunked the traditional theory of the Dead Sea Scrolls in his
book, will be excluded from participating in the museum’s lecture series, as is reported
to have been the case in San Diego.” Defendant signed the email, “Jonathan Seidel.”
The following day, in an anonymous blog, defendant maligned the exclusion of
Golb’s theory from the San Diego exhibit, criticized San Diego curator Risa Levitt
Kohn for her role in that exhibit, and expressed concern that she was to be curator of
the upcoming Toronto exhibit (SA: 1101 [People’s Exh. 40C19]).

The next day,

defendant-as-Seidel emailed Kohn at the San Diego Museum – blind copying 25
others – to ask whether she would respond to critiques of the San Diego exhibit.
Defendant referred Kohn to the blog he had posted anonymously the day before, as if
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it had been written by someone else. He signed the email, “Jonathan Seidel” (SA: 861
[People’s Exh. 12-N]).
Also that day, defendant-as-Seidel emailed 79 Dead Sea Scrolls scholars asking
whether they would help develop a response to “lies” that were “being spread around
the internet” about Golb’s theories (SA: 862-863 [People’s Exh. 12-P]). These emails
received replies that do not reflect any suspicion that the sender had not been Seidel
(e.g., SA: 864-880). Defendant continued to send similar emails as Seidel at least until
December 6, 2008 (SA: 881 [People’s Exh. 12]).13
5.

In March 2009, defendant is arrested and his computer, bearing evidence
of much of his internet activity, is seized.
At 7:30 a.m. on March 5, 2009, District Attorney’s Office Squad Investigators

PATRICK McKENNA and ARIELA FISCH arrived at defendant’s apartment at
Street armed with a search warrant. Defendant was present in a halfbedroom, where there was a laptop computer that was closed but on; when opened, it
revealed a window displaying the Charles Gadda email account. Defendant also had a
New York University “Friends of Bobst Library” card granting defendant access to

As Cargill had explained in discussing his own online interactions with defendant
(SA: 384 [Cargill: 716]), and as Schiffman’s student Cory had warned when he pasted
defendant’s blog in an email to prevent further clicking on it (SA: 956 [People’s Exh. 16S]),
the frequency of clicking on and commenting on web links would elevate their standing in
search results.
13
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NYU’s Bobst Library, and a copy of the “Bobst Library Code of Conduct.” 14
Investigator McKenna took defendant to the District Attorney’s Office Squad while
Fisch and other officers seized defendant’s computer for forensic analysis. At the
District Attorney’s Office, defendant waived his Miranda rights and agreed to answer
questions. McKenna asked defendant whether he had any aliases and whether he was
familiar with the list of email addresses that McKenna had already determined
defendant had used in his Dead Sea Scrolls campaign. Defendant replied that he
“would talk about them with the DA” but that “99 per cent of them I have no idea
what they are” (SA: 276-330 [McKenna]).
Defendant then spoke to an Assistant District Attorney; the interview was
videotaped (People’s Exh. 46 [video]). For a little over an hour and a half, defendant
readily explained his difference of opinion with Schiffman about the origin of the
Scrolls, acknowledged that his longstanding hostility toward Schiffman was rooted in
a belief that Schiffman had mistreated one of Norman Golb’s protégés, and admitted
As an alumnus with library privileges, defendant’s agreed to abide by all rules of
NYU Libraries. The copy of the Bobst Library code of conduct found in defendant’s
apartment expressly requires that users must “refrain from engaging in behavior that leads to
the denial of, or unreasonable interference with, the rights of others,” and the code further
specifies that it is violated by “refusing to abide by regulations … guiding access to and use
of computing and networking resources” at NYU. NYU’s computer use policy required
authorized users not only generally to “behave with civil regard,” but specifically to comply
with “NYU policies and procedures and all applicable laws and regulations.” The Bobst code
further warned that “[w]here appropriate,” violations of the code would be referred to law
enforcement (SA: 839-840 [People’s Exh. 1B, “Policy on Responsible Use of NYU
Computers and Data”], 1105-1106 [People’s Exhs. 42A [identification cards], 42B [code of
conduct]).
14
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that he had used pseudonyms online in discussing the Dead Sea Scrolls and criticizing
the museum exhibits. However, while maintaining his objections to Cargill’s position
on the Scrolls and disputing the accuracy of Cargill’s film, defendant denied
spearheading the email campaign to Cargill’s supervisors and administrators. And,
defendant steadfastly denied having sent any emails that were purportedly from
Schiffman.
Defendant’s Case
When he testified at his trial, defendant RAPHAEL GOLB was 50 years old;
he was a graduate of New York University Law School, but he practiced law only
sporadically to make ends meet. Defendant’s primary interests were his intellectual
pursuits. He had been a Fulbright Scholar and held master’s and doctoral degrees
from Harvard University. Defendant also spent a lot of time “blogging about the
Dead Sea Scrolls” (SA: 482-485, 505 [Golb: 955-958, 978]).

He had written

everything the People accused him of writing, and he had opened all the accounts he
was accused of opening (SA: 572-610 [Golb: 1046-1084]). In defendant’s view, all
these online activities concerning the Scrolls generally involved his combating “many
different forms of misconduct by members of the academic community and science
museums across the United States.” In particular, he campaigned against “efforts to
silence scholars” like defendant’s father, University of Chicago Professor Norman
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Golb, who disagreed with the mainstream theory of the origin of the Scrolls (SA: 504521, 525-528, 611 [Golb: 977-994, 998-1001, 1085]).15
In late 2006, the San Diego Museum announced that it would present a Dead
Sea Scrolls exhibit in June 2007 (SA: 536-537 [Golb: 1009-1010]).

Defendant

ascertained that the exhibit would not be paying more than “lip service” to his father’s
theory, and he learned that a group of predominantly Christian scholars, many of
whom worked or had worked for Christian-affiliated universities, had produced a film
to be shown at the exhibit. Graduate student Robert Cargill was one of them.
Defendant and his father obtained the script associated with the film and “demolished
it,” thus instituting his feud with Cargill, who then began “stalking” defendant. Still,
defendant never tried to prevent Cargill from receiving his doctorate; he merely
“questioned” whether Cargill should receive the degree without first answering

According to defendant, his father had been a leading Dead Sea Scrolls scholar
since the 1950’s, but a Christian monopoly had until recent decades controlled access to the
Scrolls and had for years refused to grant defendant’s father access to the Scrolls because he
was Jewish (SA: 493-494 [Golb: 966-967]). The monopoly did, however, grant access to
Professor Schiffman, whom one “could call” a Dead Sea Scrolls scholar (SA: 506, 519 [Golb:
979, 992]). Defendant did not see his mission as to promote his father’s theory, but rather to
defend his father against “vicious attacks” by the mainstream scholars who had “smeared,”
“black-balled,” and “silenced” defendant’s father for decades (SA: 514-515, 519, 528 [Golb:
987-988, 992, 1001]). Professor Schiffman and Doctor Goranson, in particular, had
“behaved in the most despicable manner towards [defendant’s] father over the years” (SA:
550, 629, 640 [Golb: 1023, 1103, 1114]). Doctor Cargill, too, was “incredibly prolific on the
internet” and waged “vicious attacks against [defendant’s] family all the time” (SA: 570
[Golb: 1044]).
15
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defendant’s complaints about his work (SA: 537-545, 638-639 [Golb: 1010-1018,
1112-1113]).
Defendant complained that his emails were “yanked from their context” in
order to give them a “sinister implication that they did not have” (SA: 521, 670-671
[Golb: 994, 1143-1144]). For example, when defendant emailed his brother to inquire
whether they should “finish Goranson off,” it was just a colorful way to ask whether
he should refute Goranson’s arguments with better ones (SA: 521-522 [Golb: 994995]).
In July 2008, defendant became “very interested” in New York’s Jewish
Museum exhibit (SA: 639 [Golb: 1113]). He “resented” that Schiffman would be
speaking and that his father would not, and defendant and his whole family wanted
Norman Golb invited to speak as well (SA: 640-641 [Golb: 1114-1115]). On July 30,
2008, in the midst of family discussions about getting Golb invited to speak,
defendant emailed his mother that they were “quickly running out of time” (SA: 646647 [Golb: 1120-1121]).
In early August 2008, defendant posted the blogs accusing Professor Schiffman
of plagiarizing Norman Golb (SA: 490-493, 495-496, 655-656 [Golb: 963-966, 968969, 1129-1130]). In connection with publishing his blog, defendant gave the email
address steve.goranson@gmail.com. He did not remember whether he thought that
doing so might result in Goranson being blamed for authoring it. It was “possible
that in [defendant’s] fear of civil suits that it occurred to” him that someone
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investigating the blog might conclude that Goranson was behind it, but his purpose
was “certainly not” to “deflect blame” onto Goranson (SA: 656-657 [Golb: 11301131]). And when defendant emailed Schiffman under a pseudonym to suggest to
Schiffman that Jeffrey Gibson might be behind the “outrageous” accusation, he was
likewise not trying to “deflect the blame” from himself (SA: 657 [Golb: 1131]). 16
Defendant did not tell his father or his brother that he was using the
larry.schiffman@gmail.com account (SA: 642-643 [Golb: 1116-1117]). Defendant
had created and used that account exclusively on NYU’s computers rather than at
home, where he had freely used pseudonyms that were not the names of actual Scrolls
scholars, but that was not because he was trying to hide his identity – to the contrary,
he thought he would be easily traced by anyone who cared (SA: 665-666 [Golb: 11381139]).

Defendant “assumed” that NYU prohibited use of their computers to

commit crimes, although he “never read that policy that they sent in the mail” (SA:
666 [Golb: 1139]). When he sent the emails from the larry.schiffman@gmail.com
account, he “never intended anybody to believe that these e-mails were sent by Larry
Schiffman” (SA: 529 [Golb: 1002]).
Instead, comparing himself to Voltaire combating dogmatic thought during the
Enlightenment, defendant claimed that his emails were nothing more than “satire,

Defendant also opened an email account using Gibson’s name, but he did not send
emails from that account, and he was acquitted of impersonating Gibson.
16
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irony, parody, and any other form of verbal rhetoric” (SA: 529 [Golb: 1002]). He
deliberately included “telltale elements” in the emails to alert readers that it was not
actually Schiffman authoring them, such as using lower case for the word “professor”
instead of capital (SA: 529-535 [Golb: 1002-1008]). He did not “seek to injure
Schiffman,” or “to benefit in any way” from his conduct (SA: 533-534 [Golb: 10061007]).17 In fact, he wished only to benefit “the academic community,” “the public,”
and “Schiffman himself” because it is “not good to conceal things” (id.). While
defendant later wrote to his brother tat “whether someone plagiarized dad isn’t my
concern” (SA: 945 [People’s Exh. 15, p. 69]), that was because he was “focusing” on
his belief that NYU was conspiring to cover up the plagiarism, which he believed
“went beyond the plagiarism” (SA: 650-651, 670-671 [Golb: 1124-1125, 1143-1144]).
Defendant also opened and used the frank.cross2@gmail.com account, again
exclusively from NYU computers, but that was also merely parody (SA: 663, 665, 672
[Golb: 1136, 1138, 1145]). Regarding the emails about Bart Ehrman putting his foot
in his mouth, which criticized Ehrman’s discussion and purported to be from “Frank
Cross,” defendant did not intend for anyone to think they were actually from the
Shortly before defendant opened the Schiffman email account and published the
plagiarism allegations, he discussed with his family whether and how to approach Susan
Braunstein at the Jewish Museum to inform her about “recent developments.” Defendant
was not referring to informing her of the plagiarism allegations he was about to publish and
that he had discussed with his family – the “developments” of which he wished to inform
Braunstein were that his father had met some people in Israel who “supported” her handling
of the exhibit (SA: 666-669, 676-677 [Golb: 1139-1142, 1149-1150]).
17
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Dead Sea Scrolls scholar named Frank Cross (SA: 564, 661, 663 [1038, 1134, 1136]). 18
He meant only to engage in parody (SA: 661 [Golb: 1134]). Defendant felt that
Ehrman should not have been invited to speak at a Dead Sea Scrolls exhibit, and
defendant intended the Frank Cross email about Ehrman to have a “humoristic
element” because “Ehrman just like Frank Cross participated in fraudulent assertions”
about the Scrolls (SA: 564-565, 672 [Golb: 1038-1039, 1145]).
As for the alleged impersonation of Jonathan Seidel, defendant “made the
name up”; it was just a coincidence that Seidel was a Schiffman protégé who had
attended the same undergraduate school as defendant and had once met Norman
Golb (SA: 545-546, 657-661, 673-674 [Golb: 1018-1019, 1131-1134, 1146-1147]).
Defendant did not use Seidel’s name or other pseudonyms in order to benefit himself
in any way or to injure Seidel or anyone else (SA: 547 [Golb: 1020]). To the contrary,
defendant wished to use pseudonyms for three reasons. First, defendant wished to
avoid having Cargill discover his identity. Second, defendant wished to call attention
to his father’s theory about the Dead Sea Scrolls; and if readers knew that the Golbfavoring comments were coming from Norman Golb’s son, then they would probably
discount what he was saying. Third, defendant wished to combat the tendency of
Defendant considered Frank Cross to be a dishonest Christian monopolist who,
according to defendant, had once lied about the translation of a faint word inscribed on a
piece of pottery in order to further the Qumran-Sectarian theory to the detriment of
defendant’s father’s theory, and who had deliberately excluded defendant’s father and others
from studying the Scrolls before they were made public (SA: 516, 555-556 [Golb: 989, 10281029]).
18
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Dead Sea Scrolls museum exhibits to present the generally accepted Scrolls
scholarship as if there were consensus about it; he felt that by using multiple aliases,
he could “fabricate a controversy” in order to suggest that there was not a consensus
(SA: 548-549 [Golb: 1021-1022]).
In September 2008, defendant received a notification from the Now Public
website that they had been informed that he was under criminal investigation, but he
was worried only about Cargill, Schiffman, or someone else suing him and not about
being arrested (SA: 622-623 [Golb: 1096-1097]).

Around that time, defendant

obtained “Software CC Cleaner” and “cleaned out [his] computer” – but that had
nothing to do with any fear of criminal or civil penalty (SA: 623-625 [Golb: 10971099]). Throughout all of defendant’s activities, he did not “intend to gain a benefit
or injure or defraud” anyone. He also did not “intend to annoy, harass, alarm or
threaten anyone” (SA: 569 [Golb: 1043]).
In the morning on March 9, 2009, police officers arrived at defendant’s
apartment to arrest him. They had their guns drawn and were “threatening” him, and
“lurched” toward him when he tried to put his underwear on (SA: 485-487 [Golb:
958-960]). Defendant at that time had a card in his wallet granting him access to New
York University’s Bobst Library; he had “no idea” whether the police had planted a
copy of the Bobst Library Code in his apartment, but on the other hand, he admitted
that the police “might have found it in an envelope on [his] table.” Either way,
defendant had not read the code (SA: 586-587 [Golb: 1060-1061]). The police took
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defendant to the District Attorney’s Office and told him that if he spoke to a
prosecutor he could return home; defendant agreed to do so because he wanted to go
home (SA: 488 [Golb: 961]).
Although defendant verbally agreed with the prosecutor interviewing him that
it would be wrong to send emails in other people’s names, he did not actually think it
was wrong to do so if one intended only to engage in “parody” (SA: 654-655 [Golb:
1128-1129]).

Nonetheless, defendant “consciously decided” to lie about having

authored the Schiffman emails (SA: 528-529 [Golb: 1101-1102]), and he flatly denied
responsibility for opening email accounts in other people’s names (SA: 536-537 [Golb:
1109-1110]). Indeed, defendant suggested during the interview that Schiffman had
falsely accused defendant of opening the larry.schiffman gmail account (SA: 531-532
[Golb: 1104-1105]), opining that Schiffman had many enemies and that “a lot of other
suspects” could have created the email account (SA: 536 [Golb: 1109]).

Defendant

did not tell these lies because he thought what he did was criminal, but because he
was worried that the prosecutor would tell Schiffman and that Schiffman might sue
him (SA: 496-497 [Golb: 969-970]), because he was frightened of the “people who
had arrested” him (SA: 489-491 [Golb: 962-964]), and because he was “acquiescing”
to the prosecutor in general (SA: 655 [Golb: 1129]).

-38-

JA1566

POINT I
THE TRIAL COURT PROPERLY INSTRUCTED THE
JURY ON THE ELEMENTS OF THE CHARGED
CRIMES. THOSE INSTRUCTIONS ENSURED THAT
THE CONVICTIONS DID NOT VIOLATE
DEFENDANT’S FIRST AMENDMENT RIGHT TO
FREE SPEECH (Answering Defendant’s Brief, Point I).
Defendant argues that the trial court’s instructions to the jury regarding the
intent to benefit, harm, injure and defraud – mental states associated with identity
theft (count 2), criminal impersonation (counts 5, 7, 10, 13, 16, 19, 23, 25, 29, 33, 37,
42, 44 and 46), and forgery (counts 8, 11, 14, 17, 20, 27, 31, 35, 39, and 47) – require
reversal of all those counts. Defendant asserts that the jury instructions defining
those terms “compelled the jury to criminalize expressions of defendant’s opinion,
statements of fact, and causing hurt feelings” (Point I). In support of that assertion,
defendant complains that federal law (DB: 37-45) and New York law (DB: 45-48)
require a more tangible benefit or harm than the trial court’s instructions required,
and that the Appellate Division improperly relied on trademark law in rejecting
defendant’s appellate challenge to those instructions (DB: 49-52). On defendant’s
view, therefore, the statutes upon which he was convicted were void for vagueness as
applied to him. In essence, however, he is really complaining not so much that the
statutes were vague, but rather that they were overbroad for reaching protected
speech (see, e.g., DB: 37 n.15).
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No matter the analysis undertaken, defendant’s claims are meritless. The trial
court gave appropriate instructions that correctly conveyed the elements of the
crimes, and by adding specific instructions about the First Amendment, the court fully
protected any relevant rights that defendant may have had. There is no support for
defendant’s view that the benefits and injuries he may have intended had to be more
precisely delineated or that the trial court in any way wrongly defined those terms. To
a significant extent, defendant ignores that the judge’s instructions actually made many
of the points he asked the court to make, and, in particular, made it crystal clear to the
jury that defendant could not be convicted simply for the content of his speech or for
any attempt to engage in mere parody or satire as opposed to fraud.

Instead,

defendant could be convicted only upon proof that he intended to deceive others
about his identity, and that he intended, through reliance on that deception, to benefit
himself or to injure his victims.
constitutionally protected.

Fraudulent conduct of that type is not

Indeed, the content-neutral crimes for which he was

convicted did not implicate the First Amendment at all because they did not even
purport to criminalize his speech.
A.
A brief review of the convictions pertinent to this point is in order.
Defendant’s most serious conviction arose under count 2 of the indictment, alleging
second-degree identity theft committed against Professor Schiffman. Penal Law §
190.79(3). As pertinent here, a person commits that crime when he “knowingly and
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with intent to defraud assumes the identity of another person” by “presenting himself
or herself as that other person, or by acting as that other person or by using personal
identifying information of that other person” and thereby “attempts to commit a
felony.” Id. The alleged attempted felony was first-degree falsifying of the business
records of New York University. That crime is in turn committed when a person,
“with intent to defraud,” “[m]akes or causes a false entry in the business records of an
enterprise,” and when the person’s intent to defraud additionally includes “an intent
to commit another crime or to aid or conceal the commission thereof.” Penal Law §§
110.00, 175.05, 175.10.
Defendant also faced six counts of second-degree criminal impersonation of
Schiffman (counts 5, 7, 10, 13, 16, 19) and five counts of third-degree forgery
connected with those impersonation counts (counts 8, 11, 14, 17 and 20). Criminal
impersonation is committed when a person “impersonates another and does an act in
such assumed character with intent to obtain a benefit or to injure or defraud
another.” See Penal Law § 190.25(1). Forgery is committed when, “with intent to
defraud, deceive or injure another,” a person “falsely makes, completes or alters a
written instrument.” Penal Law § 170.05.19

Defendant was also convicted under counts 3, 40 and 48 of the indictment of
aggravated harassment for harassing Schiffman, Goranson and Cargill, and under count 51
of the indictment of unauthorized use of a computer for using the New York University
computers to commit some of his crimes. Because the aggravated harassment convictions
are discussed in Point II, infra, in response to Point II of defendant’s brief, and the
(Continued…)
19
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With respect to the crimes against Professor Schiffman, the People’s evidence
showed that defendant initially plastered the internet with allegations of plagiarism
against Schiffman.

Defendant then sought to falsify the records of NYU by

manufacturing a subtle admission purportedly from Schiffman – but which Schiffman
never made – that would support these allegations, in hopes that NYU would open a
plagiarism investigation into Schiffman based on those efforts. Defendant did this by
means of his carefully orchestrated online campaign of deception, whereby he
criminally impersonated Schiffman once when he created an email account using
Schiffman’s name, and five more times when he sent the five forged emails
purportedly from Schiffman using that account to Schiffman’s students, Schiffman’s
colleagues, NYU’s Dean, NYU’s Provost, and the NYU press.
Defendant’s lesser crimes against other scholars rested upon similar evidence.
For example, counts 23, 25, 27, 29, 31, 33, 35, 37, 39 charged defendant with
impersonating and forging emails purportedly from Jonathan Seidel, an acolyte of
Schiffman’s, in that defendant opened an email account using the address
seidel.jonathan2@gmail.com, and used it to email the Royal Ontario Museum
advocating Norman Golb’s inclusion in “the museum’s lecture series.” Defendant
signed the email, “Jonathan Seidel.” Defendant then published an anonymous blog
______________________

(…Continued)
unauthorized use conviction is discussed in Point III, infra, in response to Point III of
defendant’s brief, they will not be discussed here.
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about Golb’s exclusion from the San Diego exhibit – whose curator would be
handling the Toronto exhibit as well – and sent additional emails as Seidel, blind
copied to dozens of Scrolls scholars, highlighting this manufactured debate about the
Scrolls. Under count 42, defendant was charged with criminal impersonation for
opening an email account in Goranson’s name; the most reasonable inference as to
why defendant opened the account is that, within weeks of his first efforts to “finish
Goranson off,” defendant planned to use that deceptive email in connection with his
continued campaign.

Finally, counts 44, 46 and 47 charged defendant with

impersonating and forging emails purportedly from Frank Cross, in that defendant
used this esteemed, retired scholar’s name as part of an effort to bump University of
North Carolina Professor Bart Ehrman from a speaking engagement at the Raleigh
exhibit to make room for defendant’s father. Defendant did all this to promote his
father’s academic success; of course, that would create some degree of intangible
personal satisfaction, but it was also liable to generate financial rewards, such as more
frequent paid consulting or speaking engagements.
As the Appellate Division found, 102 A.D.3d at 602, the People’s trial evidence
“clearly established” that defendant sent the emails impersonating Schiffman (and the
others), that he hoped to persuade recipients that “the purported authors were the
actual authors,” and that he intended that “the recipients’ reliance on this deception
would cause harm to the purported authors and benefits to defendant or his father.”
And by fabricating both an apparently neutral accusation and coupling it with
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Schiffman’s purported (but manufactured) admission of guilt, defendant initially
achieved exactly what he wanted: he prodded NYU into opening an investigation into
Schiffman’s conduct in reliance on the false confession. This was plainly intended to
cause – and at the very least came dangerously close to causing – the entry of false
records at NYU reflecting the bogus confession, in furtherance of the identity theft
count and defendant’s efforts to help his father and hurt his father’s rivals.
Defendant’s deceptive uses of Seidel’s, Goranson’s and Cross’s names in connection
with the other impersonation and forgery counts reflected similar intent.
B.
A jury instruction explaining a charged crime is proper if, viewed as a whole, it
“define[s] the People’s burden with respect to that count.” People v. Hills, 95 N.Y.2d
947, 949 (2000). The test is “whether the jury, hearing the whole charge, would gather
from its language the correct rules which should be applied” in arriving at a decision.
People v. Samuels, 99 N.Y.2d 20, 25 (2002); see People v. Ladd, 89 N.Y.2d 893, 895 (1996);
People v. Coleman, 70 N.Y.2d 817, 819 (1987).
Significantly, a defendant has no right to select the language of a jury charge, so
long as the charge that the judge actually delivers conveys the appropriate principles.
See People v. Dory, 59 N.Y.2d 121, 129 (1983); People v. Dym, 163 A.D.2d 150, 153 (1st
Dep’t 1990). In that regard, jurors are presumed to possess “‘sufficient intelligence’ to
make elementary logical inferences presupposed by the language of a charge, and
hence . . . defendants are not ‘entitled to select the phraseology’ that makes such
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inferences all the more explicit.” Samuels, 99 N.Y.2d at 25-26 (quoting People v.
Radcliffe, 232 N.Y. 249, 254 [1921]). Moreover, a trial court generally has no obligation
to graft explanatory language onto standard instructions. In fact, such language “may
entail exposition that . . . could mislead a jury or involve a court inappropriately in the
evaluation of evidence.” Id. at 26.
As pertinent here, the identity theft counts required proof that defendant acted
“with intent to defraud,” Penal Law §§ 190.78, 190.79; criminal impersonation
required proof that defendant acted “with intent to obtain a benefit or to injure or
defraud another,” Penal Law § 190.25(1); and forgery required proof that defendant
acted with “intent to defraud, deceive or injure another,” Penal Law § 170.05. The
Penal Law succinctly defines “benefit” as “any gain or advantage” to the defendant or
to another person pursuant to the defendant’s “desire or consent.” Penal Law §
10.00(17) (emphasis supplied). The terms “defraud,” “deceive” and “injure” are not
statutorily defined at all. Thus, the pattern instructions do not provide expositions of
those terms, and there is no list of benefits, injuries and frauds that are either
expressly included or excluded from the meaning of those terms. See CJI2d[NY]
Penal Law §§ 170.05 (Forgery in the Third Degree), 190.25(1) (Criminal
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Impersonation in the Second Degree), 190.78(2) (Identity Theft in the Third Degree),
190.79(3) (Identity Theft in the Second Degree).20
Notably, case law construing the term “intent to defraud” is clear that the
intended fraud need not be financial in nature. People v. Kase, 53 N.Y.2d 989, 991
(1981), aff’g for reasons stated at 76 A.D.2d 532, 537-538 (1st Dep’t 1980). There need
not even be proof that an intended victim was successfully “misled to its detriment,”
because it is the defendant’s state of mind, and not the ultimate injury he caused, that
must be proved. See People v. Taylor, 14 N.Y.3d 727, 729 (2010) (“‘Intent to defraud’
refers only to a defendant’s state of mind in acting with a conscious aim and objective
to defraud”). Thus, it does not matter whether a defendant actually succeeds in
obtaining or depriving another of anything at all.
To be sure, even on proper jury instructions, the Due Process Clause of the
Fifth Amendment would prohibit a conviction for violating a statute that is
unconstitutionally vague or overbroad. See United States v. Williams, 553 U.S. 285
(2008). A statute is unconstitutionally vague when it either “fails to provide a person
of ordinary intelligence fair notice of what is prohibited,” or “is so standardless that it
authorizes or encourages seriously discriminatory enforcement.” Williams, 553 U.S. at
Identity Theft in the Second and Third Degrees differ only by the degree of crime
committed in furtherance of the identity theft. Thus, there is no separate recommended
instruction for the second degree crime, and the reader is directed to the recommended
instruction for the third degree crime.
See http://www.nycourts.gov/cji/2PenalLaw/190/art190hp.htm (accessed Nov. 13, 2013).
20
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304; see People v. Shack, 86 N.Y.2d 529, 538 (1995); People v. Nelson, 69 N.Y.2d 302, 307
(1987).
Nonetheless, “perfect clarity and precise guidance have never been required.”
Williams, 553 U.S. at 304 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 794
[1989]); see Grayned v. City of Rockford, 408 U.S. 104, 110 (1972) (“we can never expect
mathematical certainty from our language.”); Boyce Motor Lines v. United States, 342 U.S.
337, 340 (1952) (“few words possess the precision of mathematical symbols”). Thus,
“inherently imprecise language … does not render a statute fatally vague if that
language ‘conveys sufficiently definite warning as to the proscribed conduct when
measured by common understanding and practices.’” Shack, 86 N.Y.2d at 538
(quoting United States v. Petrillo, 332 U.S. 1, 8 [1947]).
In that light, a statute is unconstitutionally vague only when it “proscribe[s] no
comprehensible course of conduct at all” and “forbids no specific or definite act.”
United States v. Powell, 423 U.S. 87, 92 (1975). A vague statute leaves open “the widest
conceivable inquiry, the scope of which no one can foresee and the result of which no
one can . . . adequately guard against,” Powell, 423 U.S. at 92, and it “impermissibly
delegates basic policy matters to policemen, judges, and juries for resolution on an ad
hoc and subjective basis.” Village of Hoffman Estates v. Flipside, 455 U.S. 489, 498 (1982)
(quoting Grayned, 408 U.S. at 108-109). Accordingly, a vagueness challenge “may be
overcome in any specific case where reasonable persons would know that their
conduct is at risk.” Maynard v. Cartwright, 486 U.S. 356, 361 (1988). Put another way,
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“one who deliberately goes perilously close to an area of proscribed conduct shall take
the risk that he may cross the line.” Boyce Motor Lines, 342 U.S. at 340. And even where
the limits of what a statute proscribes may seem unclear, a defendant whose conduct
“clearly fell within the ambit of the statute” may not be heard to complain that “the
statute may be vague when applied to the potential conduct of others.” Shack, 86 N.Y.
at 538 (citing Broadrick v. Oklahoma, 413 U.S. 601, 608 [1973], and Nelson, 69 N.Y.2d at
308).
Statutes that contain an element of intent are especially unlikely to suffer from
vagueness, because a scienter requirement “remove[s] the possibility that a defendant
could be unaware of his criminal conduct.” Shack, 86 N.Y. at 539. And, an intent
element need not by itself reflect criminality to undermine a vagueness claim. For
example, this Court has found that the requirement of an “intent to engage in a
course of conduct targeted at a specific individual” – even absent any specific intent
to cause “fear or harm” – supported the rejection of a vagueness challenge to a
stalking statute. People v. Stuart, 100 N.Y.2d 412, 426-427 (2003); see also Nelson, 69
N.Y.2d at 307 (rejecting vagueness challenge to jostling statute, which proscribes
placing one’s hands “intentionally and unnecessarily” close to a person’s “pocket or
handbag,” because it “should present no difficulty for a citizen to comprehend that he
must refrain from acting with the intent to bring his hand into the proximity of a
stranger’s pocket or handbag unnecessarily”).
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As an alternative to a vagueness challenge, a defendant may claim that a statute
is “overbroad” because it proscribes speech to such an extent that it violates the First
Amendment. See, e.g., Broadrick, 413 U.S. at 611-616. Overbreadth challenges are best
levied against “statutes which, by their terms, seek to regulate ‘only spoken words.’”
Broadrick, 413 U.S. at 611 (quoting Gooding v. Wilson, 405 U.S. 518, 520 [1972]). For
example, overbreadth challenges may be appropriate to protect against statutes which
“by their terms” seek to regulate the time, place and manner of expressive conduct, to
impose “prior restraints” on speech, or to interfere with the right to freedom of
association. Broadrick, 413 U.S at 612-613. But “overbreadth claims, if entertained at
all, have been curtailed when invoked against ordinary criminal laws that are sought to
be applied to protected conduct,” Broadrick, 413 U.S. at 613, especially when the law is
applied “in a neutral, noncensorial manner,” id. at 614. In short, “where conduct and
not merely speech is involved,” overbreadth must be “substantial,” Broadrick, 413 U.S.
at 615, and courts should strike down a statute on this ground only “sparingly and
only as a last resort,” Broadrick, 413 U.S. at 613.
Thus, where a statute does not even purport to regulate speech directly, let
alone any particular message, any overbreadth claim must fail because the First
Amendment is not in play at all. See, e.g., Wisconsin v. Mitchell, 508 U.S 476, 484-489
(1993) ; United States v. O’Brien, 391 U.S. 367, 376 (1968); Cox v. Lousiana, 379 U.S. 536,
556 (1965); Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 502 (1949). This is
because the First Amendment is implicated by laws “explicitly directed at expression,”
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and not by laws directed at unprotected conduct. Wisconsin v. Mitchell, 508 U.S. at 487.
Thus, a statute specifically prohibiting “fighting words” deemed to express racism or
bigotry will implicate First Amendment concerns, see R. A. V. v. St. Paul, 505 U.S. 377,
391 (1992), but a statute permitting enhanced sentencing for assaultive conduct
because it was motivated by racism or bigotry will not, see Wisconsin v. Mitchell, 508 U.S.
at 487-488.
Indeed, “it has never been deemed an abridgment of freedom of speech or
press to make a course of conduct illegal merely because the conduct was in part
initiated, evidenced, or carried out by means of language, either spoken, written, or
printed.” Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 502 (1949); see United States
v. O’Brien, 391 U.S. 367, 376 (1968) (expressly rejecting “the view that an apparently
limitless variety of conduct can be labeled ‘speech’ whenever the person engaging in
the conduct intends thereby to express an idea”); Cox v. Lousiana, 379 U.S. 536, 556
(1965) (reaffirming and quoting Giboney, supra, and “emphatically reject[ing] the
notion” that the First Amendment protects “those who would communicate ideas by
conduct” to the same extent as “those who communicate ideas by pure speech”). In
other words, the First Amendment “does not prohibit the evidentiary use of speech to
establish the elements of a crime or to prove motive or intent.” Wisconsin v. Mitchell,
508 U.S. at 489.
Even if a statute could be said to be directed at speech, that does not
necessarily mean that it contravenes the First Amendment. True, a content-based
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statute prohibiting deceptive speech about a certain subject may run afoul of the First
Amendment. See, e.g., United States v. Alvarez, 132 S. Ct. 2537, 2545-2547 (2012)
(plurality) (recognizing the diminished value of false speech, but “reject[ing] the
notion that false speech should be in a general category that is presumptively
unprotected”). But the First Amendment generally does not protect speech that is
not merely false, but fraudulent. See, e.g., Alvarez, 132 S. Ct. at 2547 (plurality)
(“Where false claims are made to effect a fraud or secure moneys or other valuable
considerations, say offers of employment, it is well established that the Government
may restrict speech without affronting the First Amendment”); Virginia State Bd. of
Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771-772 (1976)
(striking down statute prohibiting advertising as to price of prescription drugs, but
stressing that there was “no obstacle” to enforcement of statutes such as Va. Code
Ann. § 18.2-216, which criminalizes the use of any “method, device or practice which
is fraudulent, deceptive or misleading to induce the public to enter into any
obligation”).
Alvarez makes this distinction between fraud and mere falsehood clear. In
Alvarez, the United States Supreme Court struck down a federal law making it a crime
to claim, falsely, to have received a congressional “decoration or medal” for military
service. A plurality of four opined that this content-based ban required “the most
exacting scrutiny,” 132 S. Ct. at 2548, while a concurrence of two would have applied
only “intermediate scrutiny,” 132 S. Ct. at 2552; all six agreed that the statute was
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unconstitutional because it failed to withstand the required scrutiny. 132 S. Ct. at
2551, 2556.
In explaining the Court’s ruling, the plurality and the concurrence distinguished
the offending statute’s outright ban on false speech about a particular topic from the
sort of statutory limitation on speech that the Court unanimously agreed does not
implicate the First Amendment. For example, the plurality noted that perjury may be
banned without implicating the First Amendment “not simply because perjured
statements are false,” but because a perjured statement can cause a court to act on the
statement’s falsity, Alvarez, 132 S. Ct. at 2546. Likewise, statutes that outlaw “falsely
representing that one is speaking on behalf of the Government,” “apart from merely
restricting false speech,” also “protect the integrity of Government processes,” id.
Similarly, the concurrence suggested that such crimes as perjury, fraud, defamation,
and impersonation are distinguishable from a simple ban on lying because they require
proof of something more than the mere falsity of a statement. 132 S. Ct. at 25532554. For example, an impersonation statute might require proof that “someone was
deceived” into acting in reliance on the perpetrator’s deception. Id. Given the
dissenters’ view that, absent justifications not at issue here, “false statements of fact
merit no First Amendment protection” at all, Alvarez, 132 S. Ct. at 2562, the divided
Alvarez Court was unanimous to this extent: there is no First Amendment right to
engage in deceptive conduct aimed at duping victims into acting in reliance on the
deception.
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C.
Applying all the above principles to defendant’s case, the trial court’s
instructions properly conveyed the law while ensuring there would be no infringement
of any First Amendment rights defendant may have had. As defendant does not
appear to dispute, the instructions that the trial court delivered for identity theft,
criminal impersonation, and forgery were at their core consistent with those
recommended by the CJI. By covering just the standard instructions for the charged
crimes, the trial court would adequately have informed the jurors of the applicable
law. See Samuels, 99 N.Y.2d at 25-26 (upholding convictions for sale of drugs where
trial court gave standard charge and declined to give additional, explanatory charge on
the defendants’ intent and ability to consummate sale). Those barebones instructions
alone – defining crimes with elements that were not directed toward speech at all –
might sufficiently have protected defendant’s First Amendment rights.
Nonetheless, defendant wanted more than that, and he got it. In response to
defendant’s requests to expound upon the standard instructions, the trial court
modified its instructions mostly for defendant’s benefit. Defendant informed the
court of his concerns in his six written requests to instruct the jury (A: 50-55), and the
court’s proposed final instructions (A: 60-82) – which the court ultimately delivered
almost verbatim (SA: 790-815 [Jury Charge: 1266-1291]) – “incorporated many of
defendant’s requests.” 102 A.D.3d at 602.
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Importantly, in stark contrast to defendant’s assertion that the trial court and
Appellate Division “simply ignored” any First Amendment rights that might be at
stake (DB: 36), the trial court’s instructions emphasized defendant’s First Amendment
rights in sweeping terms tuned directly into his defense and his requests to charge.
Most importantly, given defendant’s trial testimony that his conduct was intended
only as parody rather than impersonation, defendant understandably sought an
instruction conveying that “[s]atire, parody and/or pranks” are not criminal (A: 52).
Far from ignoring that request, the trial court, as the Appellate Division noted,
“carefully informed the jury that academic discussion, parody, satire and the use of
pseudonyms were protected by the First Amendment.” 102 A.D.3d at 602. Indeed,
the trial court exhorted the jury to “zealously protect the right to speak freely, whether
under one’s own name or anonymously, or even under a fake name,” and to
“zealously protect that right whether the speech is correct or incorrect, truthful or
not, derogatory or positive” (SA: 804 [Jury Charge: 1280]).

Thus, defendant’s

repeated comparison of his conduct to (presumably) permissible instances of satire
(see, e.g., DB: 43 [“satirical websites”], 44 [“e-mail satires have become a fashion
among political activists”]) is inapposite, in that the jury necessarily found beyond a
reasonable doubt that he was not engaging in that sort of protected conduct.
Just as with the parody instruction, the trial court accommodated another of
defendant’s requests, and in so doing independently assured he would not be
convicted for protected conduct. Defendant urged the trial court to instruct the jury
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that the People had to demonstrate that defendant actually intended for others to
believe that the emails he sent in other people’s names came from those other people
(A: 52). Such an instruction would be consistent with People v. Briggins, 50 N.Y.2d 302,
307 (1980), cited by defendant, in which this Court held that the mere use of an
assumed name did not support a forgery charge where there was no evidence that
“defendant’s consistent representation that the assumed name was his own
manifested any ‘intent to defraud, deceive or injure another.’” Once again, the court
did exactly as defendant asked, using the example of criminal impersonation to
instruct, as the Appellate Division noted, that “without the intent to deceive or
defraud as to the source of the speech with the intent to reap a benefit from that deceit,
there is no crime” (SA: 805 [Jury Charge: 1281]) (emphasis supplied). 102 A.D.3d at
602. 21 This instruction was key to the defense, because if the jury had any reason to
believe that defendant was telling the truth when he testified about having meant only
to parody Schiffman and the others, then the jury would have acquitted him.

Similarly, defendant asked that with respect to identity theft and criminal
impersonation, the jury be told that he could be guilty only if he “intended to assume, and
did assume, the identity of a specific, identifiable person” (A: 55). There was no doubt that
the trial court conveyed that principle. As to the identity theft count, the court instructed
the jury that the People had to prove that defendant impersonated Schiffman. As to the
criminal impersonation counts, the court emphasized that all the impersonations had to be
of an “actual” or “specific” person. Indeed, the court modified the CJI instruction – which
speaks of impersonating “another person” – precisely as defendant wished, changing it,
alternatively, to “a specific other person” and “another real person” (SA: 804, 811 [Jury
Charge: 1280, 1287]).
21
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Thus, the People were required to prove that defendant intended not only to
deceive people about his identity as the source of the emails, but also to use those
people’s reliance on that particular deception to his benefit or his victims’ detriment.
As a result, defendant’s various comparisons of his conduct to the non-fraudulent use
of pseudonyms are inapt (see, e.g., DB: 33, fn. 14 [noting that “famous intellectuals
have used multiple pseudonyms to influence debates without becoming the object of
an inquisition”], 35 [suggesting he could have been found guilty for mere “accusatory
mimicry of Schiffman” if the jury believed it to be a “trick”], 35 [claiming his guilt was
based on mere “impersonation plus any harm or benefit”], 36 [complaining that his
conviction resulted from the theory that “pseudonym + intended harm or benefit =
felony”]). In Briggins, this Court observed that although it is generally not illegal per se
to use an alias, “freedom to do so reaches its limits when the practice is accompanied
by a fraudulent design.”

50 N.Y.2d at 307.

Under the jury instructions here,

defendant could be convicted only if he breached that limit not only by having a
fraudulent design, but by making the alias (which in reality was a specific person’s
actual name) a critical part of that design.
Defendant deems it significant that, with respect to some of the satirical
conduct to which he likens his own conduct, some people might have believed that
the author of the satire was in fact the person in whose name it was written (see, e.g.,
DB: 43-44). But he confuses the result with the intent. To convict defendant, the
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jury had to find that defendant intended to deceive others into believing that his emails
came from Schiffman or the others he impersonated.
Consequently, it does defendant’s argument no good that in some other case, a
piece the author intended as satire might have been mistaken by readers to have
actually been authored by the satire’s target, even though the author did not intend the
readers to so conclude.

For example, a Republican satirist authored an email

nominally from Democrat Nancy Pelosi purporting to be a fundraising email for
Republicans – in other words, an email that did not appear to be “designed to fool
readers into thinking that it’s really from Pelosi”

The email nonetheless fooled a

“gullible blogger” into believing Pelosi had authored it (DB: 44, citing
http://talkingpointsmemo.com/muckraker/nancy-pelosi-sends-out-fundraisingemail-for-gop) (accessed Nov. 13, 2013). Plainly, however, the email’s author was not
expecting to raise funds based on convincing recipients of the email that Pelosi was
indeed the true author. Defendant’s similar comparison of his case to an instance
when pundit Tucker Carlson satirically impersonated pundit Keith Olbermann by
emailing “crazy sounding rants” purportedly written by Olbermann, unintentionally
causing some to believe Olbermann had authored the emails (DB: 35), is likewise
inapposite to defendant’s case. Carlson’s deliberate lampooning of his rival with
unlikely “rants,” clearly designed to make fun of Olbermann and not actually to be
attributed to him, markedly distinguishes his conduct from defendant’s. By contrast
here, as the Appellate Division recognized, 102 A.D.3d at 603, defendant’s intent to
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deceive recipients as to the authorship of the emails, not to parody them, had to be –
and was – decisively proved.
D.
Defendant attacks on state law and federal constitutional grounds the court’s
definitions of the terms “intent to defraud,” “benefit” and “injury.” With respect to
fraudulent intent in particular, it was defendant who asked the court to expand upon
the barebones CJI definition of “intent to defraud.” The CJI instruction is simply that
“a person acts with intent to defraud when his or her conscious objective or purpose
is to do so.” See, e.g., CJI2d(NY) Penal Law § 190.78(1) (citing Penal Law § 15.05[1]
[intent]). Defendant sought a more detailed instruction defining “intent to defraud”
as “an intention to deceive another person, and induce such person, in reliance on the
deception, to assume, create, transfer, alter or terminate a right, obligation, or power”
(A: 52). The court did not adopt defendant’s precise wording, but he got essentially
what he requested. For starters, the instruction discussed above, namely that the
People had to prove defendant’s intent to deceive as to the source of the speech and to
reap a benefit from that deceit, already addressed the reliance principle at the heart of
this related request.
The court also responded specifically to this request by defining the word
“defraud” as “to practice fraud, to cheat or trick to deprive a person of property or
any interest or right by fraud, deceit, or artifice”; by defining the word “fraud” as “a
deliberately planned purpose and intent to cheat, or deceive, or unlawfully deprive
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someone of some advantage, benefit, or property”; and by explaining that “[a] person
acts with the intent to defraud when his conscious objective or purpose is to deceive
or trick another with intent to deprive that person of his or her right or in some
manner to do him or her an injury” (SA: 803 [Jury Charge: 1279]). The court’s
dictionary-inspired definition was remarkably similar to defendant’s proposed
instruction. Defendant broadly characterizes the instruction that the court delivered
as improperly permitting “literally anything” to constitute a harm (DB: 34). But he has
not explained why his similar proposed instruction was correct while the court’s was
so seriously flawed.
Defendant now seeks support in state law for his view that fraudulent intent
must have a financial definition (DB: 45-48). However, as is evident from the charge
request just detailed, defendant never asked the court to tell the jury that only financial
benefits or harms could be considered. On the contrary, defendant conceded at trial
that the benefits and injuries did not have to be financial (A: 50-51). His newfound
objection to the instructions, on grounds other than that the precise instruction he
requested should have been delivered, cannot be deemed a question of law preserved
for this Court’s review. See People v. Whalen, 59 N.Y.2d 273, 280 (1983).
In any event, as noted, this Court has rejected defendant’s current restrictive
interpretation of the term. Kase, 53 N.Y.2d at 991. Defendant nonetheless cites to
legislative history for the proposition “that the type of ‘fraud’ the [New York]
lawmakers intended to remedy was financial” (DB: 47). The legislative history that
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defendant offers in support of his point instead defeats it. After all, defendant’s quote
from the 2008 Memorandum in Support of Bill S8376A, submitted to the New York
State Senate, recognizes the danger of damage not only to the “financial record” of an
identity theft victim but also much more generally to his “well being.”
At trial, defendant did ask for an instruction that in order to establish that he
intended to defraud, to cause harm, or to obtain a benefit, the People had to prove
that he “knew that the accusations he was making under assumed identities were
false” (A: 53). Defendant further requested that the jury be permitted to “consider
whether the accusations made by defendant were, in fact, true,” and he noted that “in
all prosecutions for criminal libel, truth is a defense.” Id. He now argues that the trial
court mistakenly permitted the People to prove the falsity of defendant’s accusations
against Schiffman but precluded defendant from introducing evidence that his
allegations were true (DB: 50). However, defendant misunderstands the nature of the
crimes that he was convicted of committing.
Defendant’s intent to deceive was not based on his making a false accusation in
hopes of passing it off as true. Rather, the elements of identity theft, criminal
impersonation and forgery as charged required proof of defendant’s deception as to
his identity, coupled with the intent to benefit himself or injure someone else; no
element of the crime turned on whether anything else he communicated in the
process was true or false (SA: 805 [Jury Charge: 1281]). Thus, as the court instructed,
unless defendant harbored “the intent to deceive or defraud as to the source of the
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speech with the intent to reap a benefit from that deceit” (SA: 805 [Jury Charge:
1281]), he had a right to speak freely “whether the speech [wa]s correct or incorrect,
truthful or not, derogatory or positive” (SA: 804 [Jury Charge: 1280]). Truth was
simply not an element. Thus, even if his accusations were completely true, defendant
could still be guilty of the charged crimes if he intentionally lied about who he, the
accuser, was, in the process of committing the other elements of the crimes, such as
offering the manufactured confession as Schiffman’s own.

Defendant was not

entitled to have an additional “truth” element invented for him just because, while he
pretended to be someone else, he happened to make accusations.
Somewhat in parallel to his arguments about defining fraud, defendant
concomitantly claims to have been harmed by the trial court’s failure to exclude
certain benefits and injuries from the legal definitions of “benefit” and “injure” (DB:
34-35). To that end, defendant asked the trial court to inform the jury generally that
“not all injuries are the subject of the criminal law,” and specifically that there is no
crime in “[i]ntending to [injure] another’s reputation by disseminating falsehoods,”
“intending to have another spend time responding to accusations or criticisms,” or
“intending to abuse, deride, provoke, with the use of words, even vulgar words” (A:
50). Similarly, defendant sought an instruction that “not all benefits are the subject of
the criminal law,” and specifically that a “benefit” as contemplated by a criminal
statute cannot be based on “[t]he fact that a defendant may gain emotional pleasure
from harming another’s reputation, from informing the public or the academic
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community of perceived wrongdoing, from provoking debate, from getting another to
respond to criticisms, and/or from irritating another” (A: 51).
However, there was nothing troubling about the court’s delivery of the
standard statutory definition of “benefit” as “any gain or advantage” to the defendant
or to another person pursuant to the defendant’s “desire or consent.” Penal Law §
10.00(17) (emphasis supplied). While defendant would have this broad definition
narrowed to his specifications, such a course would subvert rather than respect the
plain language of the statute. See People v. Robinson, 95 N.Y.2d 179, 182-183 (2000) (“If
the words chosen have a definite meaning, which involves no absurdity or
contradiction, [then] there is no room for construction and courts have no right to
add to or take away from that meaning”) (internal citations and quotations omitted).
As to the term “injure,” it is not defined by statute at all, and thus should carry
its common meaning. See People v. Finley, 10 N.Y.3d 647, 654 (2008) (presuming that
“lawmakers ‘have used words as they are commonly or ordinarily employed, unless
there is something in the context or purpose of the act which shows a contrary
intention’”) (quoting McKinney’s Cons. Laws of N.Y., Book 1, Statutes § 232).
According to Merriam-Webster’s online dictionary, the first meaning for “injure” is
“to

do

an

injustice

to”

or

“wrong.”

http://www.merriam-

webster.com/dictionary/injure. Moreover, in discussing synonyms for the term, that
dictionary explains that “injure implies the inflicting of anything detrimental to one’s
looks, comfort, health or success.” Id. Given that broad, common sense meaning,
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the court would have been wrong to endeavor to legislate by judicial fiat which harms
would and would not qualify.
Defendant particularly faults the trial court for not providing a definition of
“injury” that would exclude from the definition of that term any intent to harm his
victims’ reputations. He argues that the court’s failure to do so resulted in his
conviction for what amounted to nothing more than the civil wrong of libel (DB: 42).
But for the reasons already discussed, his attempt to equate his conduct to libelous
behavior is doubly inept:

first, under the court’s instructions he was convicted

because he pretended to be someone he was not, not because of what he said; and
second, it was irrelevant whether what he said was true. In any event, as the
Appellate Division found, “the evidence established that defendant intended harm
that fell within the plain meaning of the term ‘injure,’ and that was not protected by
the First Amendment, including damage to the careers and livelihoods of the scholars
he impersonated.” 102 A.D.3d at 602. Thus, there was no vagueness, because had the
trial court undertaken a definition of intended injuries that would permit a conviction,
that definition would have to have included the intent to ruin someone’s career and
destroy his livelihood – an intended injury with fairly obvious financial implications,
and one of defendant’s plainest goals.
Still, defendant attacks the trial court for not issuing these instructions, and
thereby defining the terms “benefit” and “injury” so broadly that his First
Amendment rights were violated. But the instructions detailed supra at pp. 53-54 fully
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addressed any First Amendment concerns that might have been applicable, obviating
any need to distort the governing statutory provisions in the manner defendant
demands. Most concretely, as noted, speech undertaken with intent to defraud merits
no First Amendment protection at all. Alvarez, 132 S. Ct. at 2545-2547; Virginia State
Bd. of Pharmacy, 425 U.S. at 771-772.

Here, thanks to the trial court’s careful

instructions, defendant could not have been convicted of anything had the jury not
been persuaded beyond a reasonable doubt that he intended to defraud.

The

instructions on identity theft specifically stated that (SA: 802, 809 [Jury Charge: 1278,
1285]), and the instructions on the criminal impersonation counts expressly required
that defendant intended to “defraud or deceive” others into believing that the forged
emails really came from the victim he was impersonating, and to induce reliance on
that deception (SA: 805 [Jury Charge: 1281]). The forgery counts required a finding
that defendant intended to “defraud, deceive, or injure” (SA: 812 [Jury Charge: 1288]).
But it would not have been possible for the jury to convict based only on a finding
that defendant intended to injure but not to defraud, since for every forgery count
there was also a count charging defendant with impersonating the ostensible maker of
the forged email. Defendant’s conviction of the impersonation counts based on those
forgeries thus assured that the forgeries were likewise intended to defraud.
Thus, defendant’s First Amendment claim was short-circuited by the
instructions requiring proof of his overarching intent to defraud.

As a result,

defendant was surely not entitled to craft instructions that essentially immunized him
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from criminal liability simply because he claims to have had noble motivation for his
crimes.
Contrary to defendant’s belief, neither United States v. Alvarez nor Skilling v.
United States suggest that criminal statutes are vulnerable to either vagueness or First
Amendment overbreadth challenges simply because they permit punishment for
intending to cause benefits or harms that are not pecuniary or tangible. Specifically,
defendant is wrong to say that Alvarez hinged crucially on the distinction between a
mere attempt to gain respect and a “legally cognizable benefit” (DB: 40). In fact,
what the Court targeted was the power of the government to outlaw a particular topic
of falsehood. The crucial concern was stated thus: “Were the Court to hold that the
interest in truthful discourse alone is sufficient to sustain a ban on speech, absent any
evidence that the speech was used to gain a material advantage, it would give
government a broad censorial power unprecedented in this Court's cases or in our
constitutional tradition.” 132 S. Ct. 2547-2548 (emphasis added). There was no
attempt to define “material advantage” in a particular way, as this was not the crux of
the reasoning; the concern was whether the government should have the power to
impose an outright ban on lying about a particular topic. And as detailed supra at pp.
51-52, Alvarez plainly acknowledged that fraudulent speech would not enjoy the same
protections as merely false speech. Here, of course, the statutes were applied to
conduct during which defendant lied as part of a course of fraudulent behavior,
rendering Alvarez wholly irrelevant to the discussion.
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Skilling v. United States involved 18 U.S.C. § 1341, which outlaws using the mail
“for the purpose of executing” any “scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent pretenses, representations, or
promises.” Federal appellate courts before 1987 had interpreted the definition of
“scheme or artifice to defraud” to include fraudulent schemes to deprive someone of
“honest services” by way of “bribes or kickbacks.” See Skilling v. United States, 130 S.
Ct. 2896, 2928 (2010). In 1987, however, in McNally v. United States, 483 U.S. 350, 352
(1987), the United States Supreme Court struck down the “honest services”
construction because the federal statute simply did not say anything about “honest
services.”

However, the Court did not say that such an intangible injury was

impermissible – it merely invited Congress to amend the law.

Thus, in 1988,

Congress enacted a fix, explaining that “the term ‘scheme or artifice to defraud’
includes a scheme or artifice to deprive another of the intangible right of honest
services.” 18 U.S.C. § 1346.
In Skilling, the Supreme Court revisited the mail fraud statute. Contrary to
defendant’s apparent belief, the Court did not find that all frauds must implicate
pecuniary benefits or harms. Instead, it found simply that that banning a “scheme or
artifice to deprive another of the intangible right of honest services” would encounter
“a vagueness shoal” unless the “right of honest services” were construed –
consistently with the understanding of that term in the pre-McNally federal appellate
decisions that Section 1346 sought to revive – to include only the loss of honest
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services brought about by way of bribes or kickbacks. 130 S. Ct. at 2929. In other
words, Skilling did not find some vagueness or overbreadth concern with “intangible”
fraud statutes generally, but was concerned only with the potential for vagueness in
the specific language of the particular statute construed in that case. This does not at
all establish that the well-established and traditional terms in the New York statutes at
issue here – “defraud,” “benefit” and “injure” – are susceptible to any sort of
vagueness challenge.22
In short, Alvarez and Skilling do not create a constitutional requirement that all
fraud statutes must spell out tangible benefits or harms. Accordingly, and contrary to
defendant’s belief (DB: 45-48), this Court’s holding in People v. Kase – that fraud need
not involve “property or pecuniary loss,” 53 N.Y.2d at 991 (affirming 76 A.D.2d at
537) – is unaffected by Alvarez and Skilling.
E.
As shown, any First Amendment right defendant may have had was fully
protected by the instructions the court delivered.

In reality, though, no First

Amendment right of defendant’s was at stake here. That is because the Penal Law
In another case noting the limitation of the federal mail fraud statute to propertyrelated frauds, the Supreme Court reiterated that this construction was required only because
Congress had not been more precise in its enactment, and indeed the Court suggested that
state fraud statutes should be expected to extend beyond mere pecuniary frauds. Cleveland v.
United States, 531 U.S. 12, 27 (2000) (“[a]bsent clear statement by Congress, we will not read
the mail fraud statute to place under federal superintendence a vast array of conduct
traditionally policed by the States”).
22
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provisions at issue do not regulate or restrict speech at all. They prohibit conduct,
such as assuming the identity of another person (see Penal Law § 190.79[3]) or doing
an act in such person’s assumed character (see Penal Law § 190.25[1]), when
accompanied by a prohibited mens rea. The Appellate Division appreciated and
emphasized this point. That court stressed that the statutes in question “criminalized
the act of impersonation and its unlawful intent, not the content of speech falsely
imputed to the victims.” 102 A.D.3d at 603. Likewise, the court ruled that defendant
“was not prosecuted for the content of any of [his] emails, but only for giving the
false impression that his victims were the actual authors of the emails.” Id. Moreover,
the Appellate Division saw through defendant’s effort to cloak himself in the
constitution, pointing out that the fact that the underlying dispute between defendant
and his father’s rivals “was a constitutionally-protected debate does not provide any
First Amendment protection for acts that were otherwise unlawful.” Id. at 602-603.
Rather than helping defendant’s First Amendment argument, United States v.
Alvarez actually provides an illustrative contrast. Alvarez involved a statute that was
expressly directed at banning a certain type of speech – lying about having received a
medal.23 The First Amendment was controlling because the statute was not content-

Defendant assumes that Alvarez would have been decided the same way if, instead
of falsely claiming that he himself had won the Congressional Medal of Honor, he had
falsely claimed that he was an identifiable other person who had won one, in a “pathetic
attempt to gain respect” (DB: 42-43). Even if defendant’s assumption were correct, Alvarez
would be distinguishable from defendant’s case precisely because the statute in Alvarez
(Continued…)
23
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neutral. On the other hand, the New York criminal statutes defendant was convicted
of violating do not purport to target any particular topic of speech, and thus the First
Amendment is not implicated at all. Obviously, too, neither Alvarez nor Skilling had
anything to do with “internet discourse” (DB: 45); indeed, Skilling had nothing to do
with the First Amendment at all.
In the end, contrary to defendant’s intimation that he was prosecuted for his
expression of his opinion, or as a result of governmental disapproval of his message
about Professor Schiffman (DB: 49-51), the statutes under which he was convicted do
not include elements that concern themselves with the content of his speech.
Naturally, much of defendant’s speech was introduced at trial, because his deceptive
conduct that satisfied the elements of the crimes was committed primarily with words.
But those words were admitted as evidence, not submitted for censorship. As noted,
a defendant’s First Amendment rights are not violated by the introduction at his trial
of evidence of speech to prove the elements of crimes. Wisconsin v. Mitchell, 508 U.S.
at 489 (First Amendment “does not prohibit the evidentiary use of speech to establish
the elements of a crime or to prove motive or intent”); see People v. Wagner, 27 A.D.3d
671, 672 (2nd Dep’t 2006).

Thus, statutes prohibiting identity theft, criminal

impersonation, and forgery, without targeting speech directly – even if they have the
______________________

(…Continued)
directly targeted speech, unlike the statutes of which defendant was convicted. Moreover, as
discussed, the statute in Alvarez did not require proof of an intent to defraud.
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incidental effect of criminalizing conduct committed by someone who wishes to
express an idea, and even if proof of a defendant’s motive includes evidence of the
messages he wished to convey – cannot be deemed overbroad because they simply do
not purport to criminalize conduct based on “its message, its ideas, its subject matter,
or its content.” Ashcroft v. American Civil Liberties Union, 535 U.S. 564, 573 (2002).
F.
Finally, a word is in order regarding defendant’s complaint that the Appellate
Division improperly relied on trademark law in rejecting his claims. In particular, he
protests the court’s reference to a definition of “parody” in a Second Circuit
trademark case to conclude that his emails were not parodies (DB: 49-52). Plainly, the
Appellate Division did not apply trademark law here. Rather, it simply cited for
general principles cases that happened to involve trademark disputes. The Appellate
Division committed no wrong by looking for guidance in another courts’
understanding of a word that is undefined by statute. Courts rely on dictionaries for
that sort of help, and defendant offers no reason why the Second Circuit is any less
valid a source. Most importantly, there is no legal or logical reason why “parody”
should have a different definition in the trademark and First Amendment contexts.
And of course here, where the evidence so powerfully established that defendant
wished to persuade the recipients that his emails were genuine, the precise definition
of “parody” was academic.
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*

*

*

In short, the court’s instructions made it plain that what was “criminalized”
here was the fraudulent conduct that defendant undertook while he was “speaking” by
way of his forged emails, not the content of that speech itself. The court was careful
to ensure that the jury would not convict defendant for parody, satire, or academic
debate, but rather for engaging in fraudulent misrepresentations regarding his identity.
The court properly charged the jury on the elements of the crimes, addressed
defendant’s legitimate concerns, protected any First Amendment rights he may have
had, and rejected his request for instructions that were wrong. As a result, defendant
was convicted of specific crimes for plainly criminal conduct that fell squarely within
the proscription of statutes which, as applied to defendant, were constitutionally
sound.
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POINT II
THE AGGRAVATED HARASSMENT COUNTS
WERE
CONSTITUTIONALLY
APPLIED
TO
DEFENDANT, BECAUSE THE CONVICTIONS DID
NOT CRIMINALIZE DEFENDANT’S BELIEFS OR
HIS
SPEECH; THEY
CRIMINALIZED
HIS
CONDUCT (Answering Defendant’s Brief, Point II).
Defendant was convicted of three counts of Aggravated Harassment in the
Second Degree (Penal Law § 240.30[1][a]), under counts 3 (Schiffman), 40 (Goranson)
and 48 (Cargill) of the indictment, for having sent “written communications” that
were “likely to cause annoyance or alarm” to Schiffman, Goranson and Cargill, while
harboring “the intent to harass, annoy, threaten or alarm” those victims (SA: 810 [Jury
Charge: 1286]). The written communications that were likely to (and which ultimately
did) annoy and alarm defendant’s victims consisted of defendant’s deceptive emails to
Schiffman’s bosses and colleagues, and one to Schiffman himself, relating to the false
plagiarism confession made to look as if it came from Schiffman; defendant’s
deceptive emails to Goranson’s university boss purportedly from Peter Kaufman,
attempting to obstruct Goranson’s access to university computers; and defendant’s
deluge of deceptive emails to Cargill’s university supervisors, colleagues and business
associates, pretending to be various different credentialed critics genuinely concerned
about Cargill’s fitness for a degree. Defendant made his intention at least to annoy
and alarm all three victims with these communications undeniable, as evinced by his
proud boast to his mother that his campaign must be “maddening” to his targets and
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that he was “out to get them” (SA: 893 [People’s Exh. 15, p. 16] [July 26, 2008 email];
see also SA: 1107 [People’s Exh. 48C] [emails wherein defendant and his brother
discussed the timing of when they should “finish Goranson off,” and agreed that their
goal was “to set him up”]). Indeed, the fairest inference was that he wished to do far
more than merely annoy and alarm them, in that he was actively attempting to affect
their livelihoods by having Schiffman adjudicated a plagiarist and removed from the
lecture circuit, by getting Goranson fired or banned from the library at his university,
and by blocking Cargill from earning his doctorate.
Defendant argues that if his conduct toward these victims truly ran afoul of
New York’s aggravated harassment law, then the statute is unconstitutionally vague
and overbroad (Point II). As defendant sees it, the statute was vague because it
criminalized conduct that is merely annoying but should not be criminal, and it was
overbroad because it criminalized his exercise of the right to free speech. All of
defendant’s arguments suffer the same common flaw: he misapprehends the nature
of the conduct for which he was convicted. As already detailed, defendant was not
convicted for having authored an intellectual campaign or for conveying unpopular
opinions, nor was he convicted of crimes for each and every of the many hundreds of
annoying emails and blogs he authored. Instead, defendant was convicted of these
three counts for his intentionally harassing conduct against three specific victims, and
this conduct fell squarely within the proscription of the statute.
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As discussed more fully in Point I, supra, a statute is vague when it either “fails
to provide a person of ordinary intelligence fair notice of what is prohibited” or “is so
standardless that it authorizes or encourages seriously discriminatory enforcement.”
Williams, 553 U.S. at 304; see Shack, 86 N.Y.2d at 538; Nelson, 69 N.Y.2d at 307. A
statute will not be deemed vague when it “conveys sufficiently definite warning as to
the proscribed conduct when measured by common understanding and practices.”
Shack, 86 N.Y.2d at 538 (quoting Petrillo, 332 U.S. at 8). Accordingly, a vagueness
challenge “may be overcome in any specific case where reasonable persons would
know that their conduct is at risk.” Maynard v. Cartwright, 486 U.S. at 361; see Boyce
Motor Lines, 342 U.S. at 340. Statutes that contain an element of intent are especially
unlikely to suffer from vagueness, because a scienter requirement “remove[s] the
possibility that a defendant could be unaware of his criminal conduct.” Shack, 86
N.Y. at 539. And even where the limits of what a statute proscribes may seem
unclear, a defendant whose conduct “clearly fell within the ambit of the statute” may
not be heard to complain that “the statute may be vague when applied to the potential
conduct of others.”

Shack, 86 N.Y. at 538.

Lastly, a claim that a statute is

“overbroad” is best levied against “statutes which, by their terms, seek to regulate ‘only
spoken words,’” Broadrick, 413 U.S. at 611 (quoting Gooding v. Wilson, 405 U.S. at 520)
(emphasis added). Overbreadth rarely plagues “ordinary criminal laws that are sought
to be applied to protected conduct,” and will be invoked to invalidate such neutral
laws only “sparingly” and “as a last resort,” Broadrick, 413 U.S. at 613.
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Under those standards, Penal Law Section 240.30(1) is neither vague nor
overbroad. To prove aggravated harassment, the jury was instructed, the People had
to establish that defendant “communicated anonymously or otherwise by any form of
written communication, in a manner likely to cause annoyance or alarm” to Cargill,
Goranson and Schiffman, and that defendant “did so with the intent to harass, annoy,
threaten, or alarm” them (SA: 810, 827 [1286, 1303]). Plainly, the evidence established
this crime, as “this language criminalizes anyone who intends to annoy someone and
does so by distributing a written communication that is likely to annoy” (DB: 53).
Indeed, as even defendant recognizes, his communications were not just “annoying,”
but so disturbing that the victims were likely to have found them “intolerable” (DB:
54, 57). Likewise, as already noted and as defendant appears to concede (DB: 54),
there can be no doubt that defendant intended at least to “annoy” his victims, and
probably worse.
Regardless of whether the statute could somehow be deemed vague as to
someone else on some other facts, therefore, it was not the least bit vague as to
defendant. See Broadrick, 413 U.S. at 611-612; People v. Smith, 89 Misc. 2d 789 (App.
Term 2nd Dep’t 1977) (rejecting vagueness challenge to aggravated harassment
statute). His conduct clearly violated the statute, and any complaint that the law
should not criminalize such conduct is best addressed to the Legislature.
Defendant suggests that an aggravated harassment charge cannot be established
where the communication underlying the charge is directed at someone other than the
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person the defendant intended to harass, annoy, threaten or alarm (DB: 58-60).
Defendant’s suggestion is irrelevant to his harassment of Schiffman, however, because
he did communicate directly with Schiffman when he sent him an email under the
pseudonym Steven Fishbane, warning Schiffman of disaster if he did not address the
plagiarism allegations (SA: 957 [People’s Exh. 16-U]). Defendant’s argument that this
email was neither intended to nor likely to harass Schiffman, but instead to be
somehow helpful or sympathetic (DB: 59-60), is disingenuous. The email was plainly
designed to hit Schiffman’s eyes in the midst of defendant’s choreographed electronic
assault upon the unsuspecting man, and to convey the fear that if he did not take the
recommended action, the brewing storm could become a maelstrom.

Given

defendant’s declared intentions toward his perceived adversaries, and the actual
troubles he ultimately caused them, the Iago-like friendliness of the email borders on
comical.24
In any event, the law does not support defendant’s view that only
communications sent directly to the victim can be intended to harass that victim.
After all, the law proscribes sending a written communication to a “person” while
The effect on Professor Schiffman’s life was particularly acute. Aside from having
to be interviewed, and having the various people who had received defendant’s emails
inquire about them, Schiffman had to prepare a lengthy response to the allegations in his
own defense (SA: 106 [Schiffman: 148], 205 [Stimpson: 250], 269-270 [Foley: 319-320]).
Defendant’s repeated impersonation of Schiffman and his multiple emails to Schiffman’s
bosses and colleagues – and one to Schiffman himself – were all accompanied not only by
the intent to defraud, but at the same time by defendant’s almost pathological desire to
harass, annoy and alarm Schiffman with communications that were virtually certain to do so.
24
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harboring the intent to harass a “person,” without specifying that the recipient of the
communication and the target of the nefarious intent must be the same person. Penal
Law § 240.30(1)(a); see, e.g., People v. Johnson, 208 A.D.2d 1051, 1052 (3rd Dep’t 1994)
(finding aggravated harassment where defendant wrote letter in victim’s name
responding to personal ad, causing victim to receive contact from stranger who
received defendant’s letter); People v. Kochanowski, 186 Misc. 2d 441, 444 (App. Term
2nd Dep’t 2000) (finding aggravated harassment where defendant, “instead of placing
the phone call to his victim himself, used others to do so”); cf. People v. Dupont, 107
A.D.2d 247 (1st Dep’t 1985) (cited by defendant and discussed infra at pp. 80-81).
Naturally, criminals less sophisticated than defendant may be inclined to direct
harassing communications directly to the targets of their harassment, but defendant
harbored the requisite intent and he sent communications in furtherance of his intent.
That was enough.
In that light, defendant’s true complaint cannot really be that the statutory
language is vague for failing to provide notice that his conduct would violate it, as it is
perfectly plain that the elements of aggravated harassment are met by the conduct
defendant was charged with committing. His real argument is that the statute is
overbroad for criminalizing that conduct, which, according to him, amounted to
speech that must be protected by the First Amendment. But the statute simply does
not suffer such “substantial” overbreadth, Broadrick, 413 U.S. at 615, as would warrant
the “last resort” of striking it down, id. at 613. After all, the statute does not target
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“spoken words,” regulate expressive conduct, impose “prior restraints,” or concern
itself with public speech or freedom of association in any way. See Broadrick, 413 U.S.
at 611-616. Instead, it narrows the proscribed conduct without regard to its content,
specifically addressing only written communications. Moreover, the statute requires
both a subjective intent at least to annoy someone, and an objective element that the
communication is likely to do so, and neither element discriminates based upon the
substance of the communication used to achieve that annoyance.
To further remove any danger that the jury would have construed these
elements in derogation of defendant’s right to freedom of speech, the court
meticulously instructed the jury about the First Amendment. As discussed more fully
in Point I, supra, the trial court expressly acknowledged the defense position that the
emails constituted “free academic discussion,” “parody” and “satire” directed at
conveying a “negative opinion of another” or intended to make someone appear
“ridiculous or foolish” (SA: 804 [Jury Charge: 1280]). The court cautioned the jury to
“zealously protect” defendant’s right to do those things, explaining that “without the
intent to deceive or defraud as to the source of the speech with the intent to reap a
benefit from that deceit, there is no crime” (SA: 804-805 [Jury Charge: 1280-1281]).
Accordingly, there was no danger that the statute’s reach would be stretched to cover
situations where complainants merely feel annoyed by “criticism of their scholarship
or actions relating to an academic controversy” (DB: 54). Defendant’s jury was
required to find that his intent had been much more nefarious than that before they
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could convict him, and their verdict negated the possibility that his conduct was
merely expressive in nature. Moreover, as demonstrated, and as the associated counts
of other criminal conduct such as criminal impersonation confirm, defendant strayed
miles outside the usual bounds of internet criticism and debate (DB: 57-58).
In People v. Smith, the Appellate Term rejected a vagueness and overbreadth
challenge to the same subdivision of aggravated harassment at issue here. Smith had
called a police department dozens of times in less than four hours after being told that
his complaint was not a police matter and that he should stop calling. That court
listed – without suggesting that the list was meant to be exhaustive – five sorts of
harassing communications that would fall within the purview of the statute, including,
as pertinent here, “communications which are directed to an unwilling recipient under
circumstances wherein ‘substantial privacy interests are being invaded in an essentially
intolerable manner.’” 89 Misc. 2d at 791 (quoting Cohen v. California, 403 U.S. 15, 21
[1971]).
Just as the caller in Smith inundated the police department with unwanted
telephone calls and thereby interfered intolerably with their interests, defendant
blanketed dozens of Cargill’s, Goranson’s and Schiffman’s colleagues and superiors
with unsolicited emails designed to interfere intolerably with Cargill’s, Goranson’s and
Schiffman’s lives. Cargill and Schiffman in particular had to spend considerable time
dealing with bosses and colleagues confronting them in response to defendant’s
barrage of emails; Cargill felt that his receipt of his doctorate could be in jeopardy as a
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result, and Schiffman actually had to write a defense to plagiarism allegations that, had
they been substantiated, could have ruined his career. The victims here were not
oversensitive academics being “thin-skinned” about academic criticism (DB: 56-57);
they were confronting a campaign to destroy their livelihoods.
Defendant relies heavily on the Appellate Division’s decades-old decision in
People v. Dupont, 107 A.D.2d 247 (1st Dep’t 1985) (DB: 54-56). Dupont had been
convicted of two counts of aggravated harassment and four related crimes for stalking
a lawyer with whom he had a disagreement. One of the aggravated harassment
counts in particular involved Dupont’s prolific distribution, over a period of several
months, of a magazine mocking the attorney’s sexual orientation and practices.
Regarding that conduct, the indictment charged that Dupont, “with intent to harass,
annoy, threaten and alarm another person, communicated and caused to be initiated a
written communication with [the complainant], to wit: a magazine entitled ‘Now
East,’ in a manner likely to cause annoyance and alarm.” Dupont, 107 A.D.2d at 250.
The Appellate Division affirmed Dupont’s convictions on everything but the
count of aggravated harassment premised on the distribution of the magazine.
Finding that the statute generally targets “annoying and harassing communications
transmitted directly to the complainant,” and not the “the publication of vexatious
material about an individual,” the Appellate Division distinguished Dupont’s case
from Smith on the ground that “there is no direct communication, there is no
interference with privacy, nor is there a use or tying up of phone lines. There is
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merely the distribution of literature, offensive though it may be.” 107 A.D.2d at 252.
In fairly tentative language, the Appellate Division held alternatively that the statute
did not proscribe Dupont’s conduct in the first place, that the statute was vague and
overbroad as applied to Dupont, and that the statute was unconstitutional on its face.
107 A.D.2d at 252-253.25
Here, the conduct sought to be described was much more like the conduct in
Smith than the conduct in Dupont. Of course, not all of defendant’s communications
were directed to his ultimate victims as in Smith. But defendant’s intent to harass –
indeed to ruin – his ultimate victims was admitted. Moreover, the communications
were specifically directed to targeted recipients, as in Smith; and, as discussed supra at
pp. 76-77, those communications caused the recipients to become the instruments of
defendant’s harassment. See Penal Law § 240.30(1)(a); Johnson, 208 A.D.2d at 1052;
Kochanowski, 186 Misc. 2d at 444. In Dupont, by contrast, the messages were simply
posted publicly and not delivered to the victim or his colleagues with the expectation

The Second Circuit found Dupont inconclusive as well. As defendant notes (DB:
56), in Vives v. City of New York, 305 F. Supp. 2d 289, 302 nn. 8, 9 (S.D.N.Y. 2003), a United
States District Court held that a New York City police officer should not have arrested the
plaintiff under the aggravated harassment statute because the statute had been found
unconstitutional. Relying in part on Dupont, the District Judge had found the aggravated
harassment statute to be unconstitutionally overbroad on its face “to the extent it prohibits
and punishes speech that is intended to ‘annoy’ and/or ‘alarm.’” The Second Circuit
reversed. While declining to rule on the constitutionality of the statute, that court disagreed
that such unconstitutionality was clear, observing that Dupont merely found the statute
unconstitutional as applied to the “facts before it” and that its holding was otherwise “not
entirely clear.” Vives v. City of New York, 405 F.3d 115, 117 n.3 (2nd Cir. 2005).
25
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that they would confront him with it. Defendant also employed Smith’s technique of
flooding his unwilling recipients with a high volume of communication designed to
harass. Furthermore, defendant’s rampant use of deception, while not an element of
aggravated harassment, reveals that his primary intent was not to communicate ideas,
but to manipulate. All this is distinguishable from the mere distribution of one’s
opinion in public, because defendant was alleged to have targeted the very individuals
who would be able to create problems for his victims.
Moreover, far beyond the mere criticism, embarrassment or opprobrium at
issue in Dupont, and far from merely being “really mean” to someone (DB: 56),
defendant was aggressively attempting to ruin his victim’s lives. Indeed, defendant’s
careful selection of the recipients of his emails demonstrated that his mental state was
not even arguably at the benign end of the spectrum of an “intent to harass, annoy,
threaten or alarm” another person.

Instead, by targeting Goranson’s boss and

university officials, defendant plainly sought not only to annoy Goranson, but to
harass and alarm him with at least the threat of the loss of library privileges, or even
his livelihood should the complaints have led to him losing his job. As to Cargill, the
targeting of Cargill’s supervisors and the entire university department in Cargill’s area
of study successfully instilled in Cargill the fear that he would be denied his doctorate
as a result. That possibility was not lost on defendant, whose brother had warned him
that careers could be “ruined” by defendant’s campaign. And finally as to Schiffman,
it could not have been clearer that defendant’s elaborate scheme to have Schiffman
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found to be a plagiarist and expunged from the lecture circuit was likewise of a far
greater magnitude than merely annoying.
Defendant suggests that aggravated harassment is best understood as
criminalizing conduct only when accompanied by some degree of threat of violence,
over and above mere annoyance (DB: 57). However, defendant’s construction would
render the statute largely pointless, because there are other crimes, such as menacing,
that deal with the threat of violence. See, e.g., Penal Law § 120.14 (attempt to “place
another person in reasonable fear of physical injury”). Notably, too, the conduct in
Smith had no violent overtones at all, and indeed that court noted that one purpose of
enacting the harassment statute was to provide a remedy for conduct that had the
effect of “driving a person to distraction.” 89 Misc. 2d at 790.
Defendant also seeks support from People v. Dietze, 75 N.Y.2d 47 (1989) (DB:
56-57). In Dietze, the defendant called a mentally retarded mother and son “bitch”
and “dog” and threatened to “beat” the mother “some day.” 75 N.Y.2d at 50. Dietze
was charged under a former provision of the harassment statute alleging that, “with
intent to harass, annoy or alarm another person,” and “[i]n a public place, he use[d]
abusive or obscene language, or ma[de] an obscene gesture.” Former Penal Law §
240.25. Finding that the statute was a “proscription of pure speech,” this Court
struck it down on the ground that such direct limitations on speech “must be sharply
limited to words which, by their utterance alone, inflict injury” or otherwise “breach
the peace.” 75 N.Y.2d at 52. Here, by contrast, the statute does not purport to
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regulate what type of language a defendant may or may not use, and makes no
attempt to regulate “pure speech.” Instead, it proscribes only writing undertaken with
both the specific intent to affect a particular victim and the reasonable expectation of
such a probable effect. And of course, defendant’s specifically targeting everyone
who knew his victims in an effort to thwart their livelihoods took his harassment into
the private domain, further likening his case to Smith as opposed to Dupont and Dietze.
In sum, the Legislature has made it a crime to commit the elements of
aggravated harassment, and they have done so without reference to the content of any
speech that may be expressed in the process. The conduct with which defendant was
charged plainly satisfied the elements of that crime, defeating his vagueness argument,
and the statute cannot be viewed as overbroad.
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POINT III
DEFENDANT WAS PROPERLY CONVICTED OF
UNAUTHORIZED USE OF A COMPUTER FOR
USING NEW YORK UNIVERSITY’S COMPUTERS
TO COMMIT CRIMES; PENAL LAW SECTION 156.05
WAS NOT VAGUE AS APPLIED TO DEFENDANT
(Answering Defendant’s Brief, Point III)
Finally, defendant contends that the last count of the indictment, charging him
with unauthorized use of a computer under Penal Law Section 156.05, was vague
(Defendant’s Brief, Point III).

Here he is wrong because he ignores the jury

instructions. Regardless of whether the statute could conceivably be vague as applied
to another defendant, as applied to this defendant it was perfectly clear: defendant’s
jury was instructed that he could be convicted of unauthorized use of NYU’s
computers only if they found that he knowingly used those computers to commit
crimes in violation of the NYU’s computer use policy. As the statute was applied to
defendant, therefore, he could only have been convicted of this crime if he knew he
was unauthorized to use the computers for the purpose of committing crimes with
them, and committed crimes with them anyway.
As discussed more fully in Points I & II, supra, a statute is vague when it either
“fails to provide a person of ordinary intelligence fair notice of what is prohibited” or
“is so standardless that it authorizes or encourages seriously discriminatory
enforcement.” Williams, 553 U.S. at 304; see Shack, 86 N.Y.2d at 538; Nelson, 69 N.Y.2d
at 307. If a statute is invoked to prosecute conduct under which “reasonable persons

-85-

JA1613

would know that their conduct is at risk” of violating it, it is simply not vague.
Maynard v. Cartwright, 486 U.S. at 361; see Boyce Motor Lines, 342 U.S. at 340; Shack, 86
N.Y.2d at 538. And as noted, even where the limits of a statute’s potential reach may
seem unclear, a defendant whose conduct “clearly fell within the ambit of the statute”
may not be heard to complain that “the statute may be vague when applied to the
potential conduct of others.” Shack, 86 N.Y. at 538.
Here, the trial court instructed the jury that a person is guilty of unauthorized
use of a computer when he “knowingly uses, causes to be used, or accesses a
computer, computer service, or computer network without authorization” (SA: 812813 [Jury Charge: 1288-1289]). See Penal Law Section 156.05. The court went on to
explain that “the People’s theory of lack of authorization in this case is that the
defendant used the NYU computer to commit a crime in violation of the terms of
use.” Thus, the People had to prove that defendant acted “knowing he had no
permission for the use, in that he used the [computers] to commit a crime or crimes”
(SA: 813-814 [Jury Charge: 1289-1290]). Specifically, defendant was charged with
secretly using NYU computers to forge emails in furtherance of his plot to defraud
NYU and to falsify records pertaining to Professor Schiffman.
There was no way that a reasonable defendant would be confused as to
whether this conduct was authorized. After all, the Bobst Library code found in
defendant’s apartment when he was arrested expressly requires computer users there
to abide by NYU’s computer use policy, which unsurprisingly requires computer users
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to respect “all applicable laws” (SA: 839 [People’s Exh. 1-B] [“Policy on Responsible
Use of NYU Computers and Data”], 1106 [People’s Exh. 42-B] [Bobst Library
Code]). Indeed, defendant concedes on appeal that he “[o]bviously” knew he was not
authorized to use the NYU computers to commit crimes (DB: 66). That concession
bespeaks the utter reasonableness of the proposition that a university making its
computers available to alumni expects them not to commit crimes with them. And
because defendant could thus be punished for unauthorized use of the computers
only if that use was itself a crime, it was the Legislature, and not the nuances of
NYU’s computer use policy, that defined defendant’s crime here (cf. DB: 65
[lamenting that there are no “legislated guidelines” clarifying the conduct that would
violate this statute]).

Thus, whether or not the statute could have been vague in

another prosecution, it was not vague in defendant’s case.
Defendant nonetheless seeks reversal on the mistaken premise that his lack of
authorization to use NYU’s computers might have been predicated merely on a
violation of any aspect of NYU’s computer use policy. He asserts that the policy’s
requirements are so broad, vague and standardless that a defendant might not be able
to tell whether he is in violation of them, and is thus left at the mercy of NYU and
prosecutors as to whether his computer use constituted a crime. In support of his
position he offers United States v. Drew, 259 F.R.D. 449 (C.D. Cal. 2009), a federal trial
court’s decision finding vagueness in a federal statute. But the facts of Drew are not at
all similar to defendant’s case, given that the terms of service of a website are not
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comparable to a permissible use policy for physical computers, and that defendant’s
jury was instructed to consider a very narrow basis for his criminal liability.
Drew had created a fake MySpace profile in order to use it to help her teenaged
daughter harass another teenaged girl who, as a result of that harassment, later
committed suicide. As pertinent to this discussion, a federal crime is committed when
one engages in interstate conduct and “intentionally accesses a computer without
authorization or exceeds authorized access, and thereby obtains … information.” 18
U.S.C. 1030(a)(2)(C). There was no suggestion that Drew lacked authorization to use
the computer with which she physically engaged in the charged conduct. Instead, the
crime charged her with accessing the MySpace computers without authorization, and
that lack of authorization was based on her violating MySpace’s stated Terms of
Service by creating a fake profile. The District Court found this construction vague,
in part because it was unclear which violations of a website’s terms of service would
establish lack of authorization or whether all such violations would do so. Drew, 259
F.R.D. at 451-452, 462-467.
Putting aside that the federal statute at issue in Drew is not identical to the state
statute under which defendant was convicted, the facts of Drew are so different from
defendant’s case that application of that holding here would make no sense. First, the
lack of authorization to access the computer at issue in Drew was established by
Drew’s violation of the MySpace “terms of service,” which took place when she used
her own computer to remotely access the MySpace computers in another state. In
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other words, she was being held accountable for unlawfully accessing a computer she
could not even see, for using her own computer in a way that caused it to interact
with that remote computer via the internet.

Here, by contrast, the computer

defendant unlawfully used was the one at which he sat, in the library of his alma
mater, while he physically committed the elements of crimes at its keyboard. More
fundamentally, while the defendant in Drew might have been convicted for any
manner of violation of a website’s terms of service, it was clear from the judge’s
instructions to defendant’s jury that this was not so for him: defendant could only be
convicted if he violated the computer use policy by committing crimes on the
computers.
Defendant suggests that even if he knew he should not commit crimes on
NYU’s computers, the statute was vague because he “did not know, and could not
know, that using an NYU computer to commit a crime was itself a crime separate and
distinct from the crime he was allegedly committing” (DB: 67). However, such
knowledge of the law is not an element of unauthorized use. Indeed, he would still be
criminally liable for using the computers without authorization even if he affirmatively
believed that doing so was not a crime, so long as he knew that he was using the
computers without authorization. After all, this claim boils down to the incorrect one
that ignorance regarding this particular statute is a defense. See Penal Law § 15.20(2)
(“A person is not relieved of criminal liability for conduct because he engages in such
conduct under a mistaken belief that it does not, as a matter of law, constitute an
-89-
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offense”); Ratzlaf v. United States, 510 U.S. 135, 149 (1994) (“ignorance of the law
generally is no defense to a criminal charge”).
All that defendant had to know was that his use of the NYU computers
violated NYU’s computer use policy.

Because that policy expressly required

compliance with all “applicable laws,” no rational person could have failed to
understand that use of the computers to violate the Penal Law was not authorized by
the policy. Indeed, given defendant’s concession that he knew he should not use the
NYU computers to commit crimes, there can be no serious argument that he might
have thought he was authorized to do so.
In short, a federal trial court’s decision invalidating the application of a federal
statute to conduct unlike defendant’s casts no shadow over the plain language of New
York’s unauthorized use statute. There was no vagueness here.
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CONCLUSION
The judgment of conviction should be affirmed.
Respectfully submitted,
CYRUS R. VANCE, JR.
District Attorney
New York County

By:

______________________
Vincent Rivellese

Alan Gadlin
Vincent Rivellese
Assistant District Attorneys
Of Counsel
November 13, 2013
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STATE OF NEW YORK – COURT OF APPEALS
-------------------------------------------------------------------x
PEOPLE OF THE STATE OF NEW YORK,
-against-

)
)
APL-2013-00064

RAPHAEL GOLB,

)

Appellant.

)

--------------------------------------------------------------------x
REPLY TO RESPONDENT’S COUNTERSTATEMENT OF FACTS
The Dead Sea Scrolls have inspired bitter academic controversies since their
discovery. Those who are surprised by this should not be; the Scrolls are the
earliest known historical evidence of Jewish thought in the period between the
writing of the Hebrew Bible and the New Testament, providing a crucial historical
understanding of the religious world into which Jesus was born and of the forces
that shaped the belief system that would become known as Christianity.
Whether from the voluminous record of this case, or from past academic
battles played out in courtrooms, this Court is surely mindful of the academic
context in which this most recent controversy arises. The complaining witness’
academic reputations and their credibility as public intellectuals are grounded in
the Qumran-sectarian theory of the Scrolls’ origin. The complainants’ museum
exhibits, applications by top graduate students to study with them, and publications
1

JA1626
in journals controlled by them all depend upon continued acceptance of this theory.
Given that Schiffman and the monopolists have built their reputations upon one
academic theory, it is not surprising that they have done their utmost to
marginalize and exclude from debate the increasing challenge posed by the
Jerusalem-library theorists.1
Dr. Cargill was characteristically assertive in describing some of the efforts
he and the other monopolists undertook to exclude their opponents from the
debate, viz., omitting any mention of the fundamentally opposing theory and the
scholars who champion it in presentations about the Scrolls, (Tr. 730, A-518; Tr.
798-99, A-537-38), and creating “sock-puppets” to fight the Internet blogging
wars. (Tr. 799-805, A-538-44).2 Together with the other exhibitors, Cargill
implemented a policy never to mention Norman Golb in the exhibits and noted
with approval that due to the “vigilance” of the monopolists, “the Golbs
experienced increasing difficulty in getting out their message.” (Tr. 760, A-527).
The monopolists’ attitude and emotions in this regard are provided by Norman Golb’s wife,
Ruth Golb, in her private email to her son Raphael of August 21, 2008, describing the reaction of
a member of the monopoly group to a lecture Norman Golb gave the night before in Israel: the
academic in question “was a spectacle to behold—screaming, yelling, voice cracking, almost on
the verge of tears.” (SA-940).

1

2

Contrary to what Respondent would have this Court believe, including fundamentally opposing
views, current research, and physical evidence contradicting the Qumran-sectarian theory in
science museum Scroll exhibits is not merely a matter of paying “homage” to a particular
historian; rather, it is required by scientific norms and pertinent codes, deviation from which is
blatantly unethical (cf. Resp. Br. 2, 7, and chapter 9 of the Museums Association Code of Ethics,
at www.museumsassociation.org/publications/10963).
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Cargill and other monopolists had a policy of never responding to Norman Golb’s
critiques, (Tr. 798, SA-466), and Cargill himself would patrol Wikipedia and
remove material to which he objected. (Tr. 795, SA-463). Forthrightly
summarizing the attitude of the monopolists, he ended a draft of an article he was
submitting for publication by quoting with approval the ugly words of another
member of the monopoly team: “When will the world be free of [Professor
Norman] Golb? When he dies.” (Tr. 764-765, A-528-529). Professor Golb was 81
at the time.
After he began collaborating with the District Attorney, Cargill contacted the
Internet service provider that hosted Raphael Golb’s blogs, successfully
demanding that it remove Golb’s critical commentary and investigation of the
exhibits on the ground that it was the subject of a criminal investigation. (Tr. 807808, A-545-46).
For his part, Schiffman was not content even after Golb had been convicted.
In March of 2013, Schiffman, through counsel, attempted to bully legal scholars
and commentators, including Eugene Volokh, Professor of Law at UCLA.
Volokh’s offense was to post the First Department’s opinion along with remarks
upon it by various commentators. Schiffman claimed Volokh’s blog contained
“criminal postings,” demanded that Volokh take down his blog posting, and
remove “any other mention or reference to Dr. Schiffman by Mr. Golb or anyone
3
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responding to him,” and demanded Volokh’s “certification as to all efforts made to
expunge the material.” Professor Volokh refused to comply with the demands, and
made a point of addressing the threat they posed to his rights, and the chilling
effect such threats have upon others, at some length. See, e.g.,
http://www.techdirt.com/articles/20130314/17275122332/internet-is-baselesslegal-threats-popehat-greenfield-volokh-triple-streisand-edition.shtml.
The monopolists have always been very public in their threats of litigation.
Cargill testified about the complaints he made to the University of Chicago
concerning Professor Norman Golb’s alleged breach of copyright laws in an article
critiquing Cargill’s “Virtual Qumran” film being displayed at a museum in San
Diego, and Respondent parrots this, at length, in its Brief. (Resp. Br. 10-11). But
Respondent fails to note that the trial court, sustaining the prosecution’s objection,
prevented the defense from confronting Cargill with the disposition of that
complaint: a letter from the University of Chicago General Counsel stating that
Professor Golb had not violated “any copyright or other legal right” by selectively
quoting from Cargill’s film script “for purposes of commentary and criticism”; that
Cargill should cease his “threats of nuisance litigation”; and that Cargill should
answer Professor Golb “openly and on the merits, rather than attempting to silence
academic commentary and criticism through legal posturing.” (Appellant’s
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Supplemental Appendix,3 Court Exhibit 3; Tr. 784-788, A-532-536).4
Such is the stuff of which academic disputes are carried out in the twentyfirst century. But the actions of the prosecution, representing the State of New
York, are indefensible: initiating a criminal prosecution based on the underlying
idea that the monopolists are being unfairly hounded by an eccentric individual and
his son whose adherence to a different view is akin to UFO conspiracy theories.
See, Memorandum of Law in Support of Defendant’s Motion to Suppress
Evidence Pursuant to Franks v. Delaware and People v. Alfinito, December 2,
2009 at 15 and passim. While always speciously denying that the prosecution is
weighing in on one side of a controversy it is ill-suited to judge, the prosecution
does precisely that. Thus, Respondent falsely suggests that Golb is an isolated
figure confronting “mainstream scholars” or “generally accepted Scrolls
scholarship,” that “most scholars” defend the Qumran-sectarian theory, and that
this is the “prevailing view.” (Resp. Br. 6, 30n, 34, 37).
Respondent’s own witness, Dr. Susan Braunstein, the curator of the Scrolls
exhibit at the Jewish Museum, described current research as being polarized
between two opposing camps; she testified that while there are numerous “spinoff”
theories of the Scrolls origin, the “two basic theories” were those championed by
3

The two-page letter from the University of Chicago, marked as Court Exhibit 3, is appended to
this brief as Appellant’s Supplemental Appendix.

4

Notably, Professor Golb did not go running to the Cook County District Attorney complaining
that Cargill was “harassing” him and should be arrested and sent to prison.
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Schiffman and Golb. (Tr. 277, A-404). The New York Times, the Cambridge
History of Judaism, other major publications, and the Jewish Museum’s carefully
worded 2008 press release announcing its Scrolls exhibit similarly recognized that
there are two prevailing theories of Scrolls origin.
Thus, Respondent’s assertion that Golb’s theory is “unpopular,” (Resp. Br.
2), is not only untrue, but odiously suggests that scientific truth can be established
by the popularity of an idea. Golb’s research conclusions, based on a critical
reevaluation of the physical evidence, have been endorsed by Israel’s leading
archaeologists (including the official Israel Antiquities Authority team that
reinvestigated the Qumran site for ten years) and, for example, by contributors to a
recent volume of essays published by the University of Chicago’s Oriental Institute
in Professor Golb’s honor, edited by another renowned American historian.5 In
actual fact, Golb’s research is “unpopular” only among the group of academics
whose views he has debunked but who have until now succeeded in generally
controlling public presentation of the Scrolls through museum exhibits they
sponsor.
Respondent also obscures the fact that throughout the course of Appellant’s
5

Pesher Nahum: Texts and Studies in Jewish History and Literature from Antiquity through the
Middle Ages, presented to Norman (Nahum) Golb, ed. J. L. Kraemer and M. Wechsler. Studies
in Ancient Oriental Civilization 66. Chicago: The Oriental Institute of the University of Chicago,
2012. In his introductory essay, Professor Kraemer comments on some of the efforts to malign
and silence Golb over the years, of which Respondent’s brief is one more unfortunate
manifestation. A pdf copy of the book is available at: http://oi.uchicago.edu/pdf/saoc66.pdf.
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criminalized campaign, he, Raphael Golb, unlike those whom the prosecution
denoted as “victims,” never attempted to suppress speech or to exclude anyone,
academic or not, from the public debate surrounding the Scrolls. Raphael Golb
systematically sought to provoke discussion, and used expressive language—
“setting them up,” “fabricating a controversy,” and so forth—to describe his efforts
in that regard. Since a group of monopolists were suppressing debate in exhibits
they controlled and refusing to engage in discussion, Golb did his best to draw
them into online discussion, where their questionable behavior could then be
exposed for the general public to see: precisely this process of exposure was
referred to as “setting up” Stephen Goranson, a term that Respondent emphasizes
in its statement (Resp. Br. 16).
In more candid moments, when Respondent was less concerned about the
First Amendment, the prosecution acknowledged—and sneered at—Golb’s efforts
to prompt debate. At trial, the prosecutor argued to the jury that Golb “knows how
to twist language, stir up controversy. As a result, what he can do is … devious
and disturbing…. There is no way to sugarcoat this, the defendant is a menace….”
(Tr. 1246, A-612a). In its Brief, Respondent attempts to influence this Court less
directly, asserting, for example, not that Raphael Golb stirred up a controversy in
San Diego by twisting language, but that he “maligned” the San Diego exhibit and
tried to “promote his father’s theory.” (Resp. Br. 18, 26).
7
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In the Scrolls controversy, curatorial and research ethics—i.e., the very fact
of the silencing of opposition to the Qumran-sectarian theory, along with other
dubious practices engaged in by those doing the silencing—lie at the very core of
the debate. No one can hope to determine “who wrote” the Dead Sea Scrolls
without proper research practices implemented in a system of free and open debate.
In this regard, Raphael Golb’s effort to expose misconduct and provoke discussion
is amply evidenced in the record. On August 4, 2008, Golb informed his brother
that he had written “an article exposing Lawrence Schiffman’s plagiarism.” (SA926). During the same period, he informed his mother of his concern that a
“skewed pair of lecturers” would “egregiously misinform the public.” (SA-921).
To counter this danger, he pointed out that his father, unlike the other lecturers,
could give a lecture “at no cost to the museum.” (SA-921). The previous year, he
had already explained to his brother that he believed his letters of complaint to
UCLA faculty members would “embarrass” Cargill “by informing people of the
truth (which many of them might not know).” (SA-990). The truth being exposed
here involved charges against Cargill that Raphael Golb documented on several
Internet sites, including detailed allegations of plagiarism, misrepresentation,
falsification, and participation in the effort to exclude opposing views.
Neglecting the obvious significance of all of this evidence of Golb’s concern
for the truth—at the very least, as he saw it—Respondent prefers to lead this Court
8
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far afield of the legal issues before it by engaging in a persistent and far-sweeping
attack on Raphael Golb’s character and on that of his entire family, as if portraying
Golb as a sufficiently bad person will cause this Court to ignore both the facts and
the law. Respondent thus trawls through the thousands of casual emails sent by
Golb and his family members, culling bits and phrases and interpreting them in the
most inimical fashion possible to suggest, insinuate, or ostensibly demonstrate
what various members of the Golb family (none of whom were witnesses called by
either side) and Raphael Golb himself might have been thinking. E.g., Resp. Br. 3,
8, 16, 20, 21, 27. With one exception, the matters Respondent now speculates
about were not even the subject of argument or testimony at trial at all; they were
simply part of the tens of thousands of pages of documents the prosecution dumped
on the jury.
The one exception is Respondent’s emphasis on, and misrepresentation of,
an email exchange between Golb and his brother, in which the former asserted that
Schiffman’s plagiarism was not his “concern.” (Resp. Br. 4). Examining the email
in context, it becomes perfectly clear to any objective party that Golb was
explaining that his “concern” at that point in the campaign was not so much with
“whether” Schiffman’s conduct constituted “plagiarism,” a fact that had already
been established. His focus instead, precisely as he explained in the email, was the
“institutional” problem: namely, the obligation of an institution of higher
9
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education, NYU, to investigate documented allegations that a prominent faculty
member was guilty of plagiarism and other forms of dishonesty. Despite
Respondent’s obfuscation of the facts staring up from the evidence itself, it
remains the case that the failure to investigate published allegations of plagiarism
is an institutional problem, one that is arguably far more important than the act of
plagiarism itself. (SA-942 [People’s Exh. 15, p. 69]).
Indeed, the most serious of the alleged speech crimes of which Golb has
been convicted involves his efforts to elicit an institutional reaction to Schiffman’s
plagiarism. He stands convicted of Identity Theft in the Second Degree, a felony,
for the object crime of intended Falsifying Business Records because he was
attempting, with his fake “Larry Schiffman confessions,” to awaken the
appropriate institutional actors out of their lethargy and get NYU to investigate
Schiffman’s plagiarism.6
Respondent then falsely suggests that the plagiarism accusations are not true
because they are in “odd juxtaposition” with the accusation that Schiffman
misrepresented Norman Golb’s theory (Resp. Br. 21). It is “odd” that Schiffman
6

The “records” that Golb allegedly intended to “falsify,” and in what the alleged falsification
consisted, were never made clear. See, First Department Brief at 33 and First Department Reply
Brief at 22-23. At the onset of the trial, the prosecution explained that the alleged felony’s object
was to make “false accusations [that] were designed to falsify the records of New York
University to generate an inquiry and a reaction based upon false premises.” (Tr. 26, A-342)
(emphasis added). The trial court simply instructed the jury: “Broadly speaking, the People’s
theory here is that the defendant sought to falsify business records of NYU.” (Tr. 1284, A-635).
The prosecution did not articulate its theory on this Count until its Answering Brief in the First
Department.
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demonstrably presented an assortment of Norman Golb’s key ideas as his own,
and, in the only footnotes in which he referred to Golb, concealed his inappropriate
conduct by actively misrepresenting the Chicago historian’s conclusions regarding
Scrolls origins. But that “oddness” is Schiffman’s, not Raphael Golb’s; the fact of
the matter is that it does not make Professor Schiffman’s actions any less
plagiaristic.
Well before Raphael Golb opened his first Gmail account, Schiffman’s
“odd” behavior had long roiled the world of Scrolls scholarship. Dr. Braunstein,
the witness called to support the prosecution’s speculative (and now dismissed)
Count I, testified that she was aware of this (A-414-15). Respondent ignores her
testimony. Respondent falsely describes Professor Avi Katzman’s accusations of
plagiarism as follows: “a reporter in Israel … suggested in 1993 that Schiffman
had not given Golb sufficient credit for his ideas.” (Resp. Br. 21). Dr. Katzman,
however—who is not only a prominent journalist for Israel’s leading newspaper,
Haaretz, but a highly respected academic—did not “suggest,” but asserted, in a
major interview article, that Schiffman had “taken over portions of Golb’s theory
and presented them as [his] own, without acknowledging as much and without
giving Golb appropriate credit.” Under NYU’s own ethics code, this is an
accusation of plagiarism, not merely of “insufficient credit.” Indeed, when asked
at trial if there was any “truth” to the accusation, Schiffman himself initially
11
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replied “yes.” (Tr. 90, A-356). Furthermore, when one academic, Dr. Andrew
Flescher of California State University at Chico (who, in fact is one of the authors
of that institution’s Academic Integrity Policy), was contacted with the NowPublic
article exposing the plagiarism, he responded that there was “no question,” in his
view, that Schiffman had “crossed the line.... I’d heard about this but thanks for
sharing.” (SA-967). Raphael Golb did not invent this accusation of misconduct; he
publicized it and sought to have it investigated by the relevant authorities at NYU.
ARGUMENT
I.

WHEN LITERALLY ANYTHING CAN BE A LEGALLY
COGNIZABLE BENEFIT OR HARM, RESPONDENT CAN
CRIMINALIZE ANYONE FOR WRITING UNDER THE NAME OF
ANOTHER.
A.

RESPONDENT ERRONEOUSLY ASSERTS THAT ANY FORM
OF DISCOMFORT IS AN INJURY AND ANY FORM OF
GRATIFICATION IS A BENEFIT.

Respondent continues to avoid addressing the fundamental flaw pervading
twenty-five counts for which Golb was convicted: Once the jury believed Golb
intended to create any benefit to him or create any harm, they must find him guilty.
Hurt feelings, exposing the misconduct of others, private moments of joy or
vindication, winning over doubters or making believers doubt become legally
cognizable harms. Entirely disregarding the rule of lenity and the requirement it
imposes that criminal statutes be narrowly construed, Respondent does not here
12
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retreat from the position it has long and successfully advocated, viz., “any” indeed
means “any,” as the trial court instructed the jury. E.g., Resp. Br. 62 (Trial court
properly instructed the jury that “benefit” means “any gain or advantage” to
anyone) (emphasis by Respondent). Respondent’s Brief emphasizes this unlimited
sweep with respect to the definition of “injury,” which Respondent insists properly
includes including anything detrimental to one’s “looks, comfort, health, or
success.” (Resp. Br. 62).
The unconstitutionality of such a sweep, on vagueness and overbreadth
grounds, is addressed at length in Appellant’s Brief, at 33-52. That Golb’s
impersonation affected the “comfort” of Schiffman and his Qumran-sectarian allies
is indisputably true; that his impersonation became criminal precisely because it
affected their “comfort” is legally repugnant. And the sweep is even broader with
respect to the definition of “benefit.” After all, Appellant was convicted of
criminally impersonating Stephen Goranson, even though he did not send a single
message from the “steve.goranson@Gmail” account, but merely used it for private
purposes such as saving email drafts and automatically “verifying” new blogs
about various aspects of the Scrolls controversy. Those uses, under Respondent’s
theory, are a “benefit,” and hence a crime has been committed. To support this
sweeping criminalization, Respondent places exclusive reliance on the fact that this
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Court, thirty-three years ago, once7 agreed with the proposition that fraud does not
have to require “property or pecuniary loss.” People v. Kase, 53 N.Y.2d 989 (Ct.
App. 1981), affirming for reasons stated at 76 A.D.2d 532, 537-38 (1st Dept.
1980). Respondent argues, based upon this Court’s purported agreement with the
First Department, that therefore, benefits or harms can be anything. The reasons
why Kase does not, and cannot, govern the outcome here are set forth at length in
Appellant’s Brief at 45-48, and will not be repeated here.
To be sure, Respondent also seeks to confuse matters by suggesting that
Raphael Golb must in fact have intended to obtain a pecuniary benefit or inflict a
monetary harm, because intellectual and moral battles can have pecuniary results.
Respondent’s willingness to speculate about remote financial consequences of
Golb’s campaign itself reveals the unhealthy vagueness inherent in these charges.
The sole count that alleged a specific intended pecuniary benefit or harm, was
properly dismissed by the First Department on the ground that there “was no
evidence that defendant intended to defraud one or more persons of property in
excess of $1,000 or that he attempted to do so…. The People’s assertions in this
regard rest on speculation.” People v. Golb, 102 A.D.3d 601, 603 (1st Dept. 2013).
General reputational harm has, in New York and in most other states, been left to
civil recourse since the Supreme Court found a criminal libel statute to be
7

This Court has never cited Kase in any reported decision.
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unconstitutional nearly 50 years ago. See, Ashton v. Kentucky, 384 U.S. 195
(1966) (jurors cannot be put to the task of speculating about a criminal defendant’s
calculations as to how people would react to his speech).
Once the speculation is set aside, what is left of Respondent’s Kase
argument relies on a logical fallacy. Expressed as a syllogism, Respondent’s
argument is: 1) not all harms require intended pecuniary loss; 2) Golb did not
demonstrably intend any pecuniary loss; and 3) therefore, Golb intended a legally
cognizable harm. In formal logic, this is a syllogistic fallacy of the “undistributed
middle,” more commonly seen as: 1) not all cats have whiskers; 2) my
grandmother does not have whiskers; and 3) therefore, my grandmother is a cat.
The syllogism assumes the truth of a third, unstated premise: that all creatures
without whiskers are also cats (or all non-pecuniary gains/losses are also benefits
or harms). Respondent indeed asks this Court to find the latter, but his claim that
this Court has already done so in Kase is poorly drawn.
Nor, contrary to Respondent’s assertion, is Appellant claiming that all
benefits and/or injuries must have a “financial definition” to be legally cognizable
as frauds. (Resp. Br. 59). Appellant is no more willing to draw a precise line
where intended non-financial gain or loss becomes too vague to criminalize than
was the Supreme Court in McNally, Skilling and Alvarez. However, all of those
cases recognized that such a line does indeed exist and is more likely to be crossed
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as a prosecution is based further away from a material, measurable benefit or harm.
Wherever the line is drawn, “anything” certainly crosses it.8 Appellant’s
concession that “X” does not always require “Y” does not mean that everything not
“Y” suffices for criminal liability under “X.” And perhaps this explains why there
has never been a New York prosecution, in any reported case, for conduct even
remotely similar to Golb’s.
B.

RESPONDENT ARTICULATES NO LIMITING PRINCIPLE
EXCEPT ITS OWN DISCRETION.

Respondent, in search of a limiting principle, asks this Court to focus on
Golb’s intent to deceive his email audience as to the source of the emails.
Respondent insists that the staggering array of internet bloggers and other writers
who adopt the identities of other real persons do not intend to make their audiences
believe that the missives actually originate from the adopted personae. (Resp. Br.
56-57).
The problem with this argument is that it is simply untrue. Tucker Carlson
created his KeithOlbermann@gmail.com email precisely to make Olbermann’s
fans believe the email originated from Olbermann. He mimicked Olbermann’s
over-the-top style for the same reason. He clearly intended to gain a vague benefit

8

Golb’s extensive proposed jury instructions on the definitions of injury, benefit, and fraud (A50-52) attempted to track the current state of the law by excluding certain classes of benefit and
harm, including irritating another, provoking controversy, derision and the like. The trial court
expressly refused these or other limitations and told the jury that “any” benefit or harm sufficed.
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for himself and intended a vague harm to Olbermann. Fooling people into
believing the emails actually originated from Olbermann was the entire point of the
whole exercise; it showed that Olbermann’s followers were gullible swillers of the
Kool Aid and that Olbermann was over the top. The only difference between
Carlson’s case and Golb’s is that the New York County District Attorney decided
to prosecute one and not the other.
The same tactic is used by the “Yes Men” and similar groups when they
create websites and fake press releases that appear to originate from the
corporations they are criticizing, then send spokespeople from their group to
impersonate the corporations. See, e.g.,
http://en.wikipedia.org/wiki/The_Yes_Men; http://tinyurl.com/yes-mens-bhopalhoax (copycat version of official website of Dow Chemical and Chevron; reporter
who called the fake Dow Chemical phone number believed he was having a
conversation with a Dow representative). Some of the “victims” of these hoaxes
include the Koch Brothers, the Canadian government, and a popular Evangelical
pastor. See, Koch Indus., Inc. v. Doe, 2011 U.S. Dist. LEXIS 49529 (D. Utah May
9, 2011) (dismissing lawsuit alleging that Youth For Climate Truth, in releasing a
fake Koch Industries press release, had infringed on Koch Industries trademark);
http://tinyurl.com/theguardian-canada-spoof (in elaborate hoax involving emails,
press releases, and a website purporting to be official statements of the Canadian
17
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minister of the environment, an anonymous Internet group mocked Canada’s
failure to reduce greenhouse gas emissions; The Wall Street Journal mistook one
of the fake press releases for an authentic announcement; Canadian minister
responded by issuing statements explaining that the emails and press releases were
hoaxes emanating from a fake website); http://www.ibtimes.com/joel-osteenresigns-elaborate-hoax-famous-pastor-quoted-renouncing-christianity-1178519
(elaborate Internet hoax portrayed Pastor Joel Osteen as renouncing Christianity).
Similarly, the use of another’s name in a URL address, e.g., www.algore.wordpress.com, is a common technique aimed at attracting an audience to a
website critical of the individual named. The use of the name is initially deceitful,
for only after following links to the site do readers realize it is not actually an
“official” site. By then, the author of the deceit has achieved his goal and obtained
the “benefit” of having others view his website.
Fake emails claiming to be written by the mayor of Paris and by Sarah Palin
have even appeared in The New York Times. See,
http://www.nytimes.com/2008/12/22/opinion/l22kennedy.html (New York Times
apology for printing an email that claimed to be from Bertrand Delanoë, the Mayor
of Paris, in which Caroline Kennedy’s bid for a senate seat was criticized);
http://thecaucus.blogs.nytimes.com/2011/01/09/live-blog-latest-developments-onarizona-shooting/#preview (at end of reporting on Arizona shootings, New York
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Times “correction” stating: “A previous version of this post incorrectly attributed a
Twitter message to Ms. [Sarah] Palin. The message was actually from a parody site
designed to look like Ms. Palin’s Twitter feed”) (italics added). These modern
journalistic pasquinades would not have been published had they not been written
in a “convincingly” deceptive manner with the various accoutrements of
superficial authenticity. The information and ideas contained in fake blogs have
made their way into various newspapers, not because highly professional
journalists and editors are “gullible,” but because the blogs are creative hoaxes,
craftily designed to disseminate information and opinions through an act of deceit.
Thus, the literary world was stunned to learn that the famous reclusive
author Cormac McCarthy “had entered the world of social networking.” See,
http://www.thewire.com/technology/2012/01/unpublished-novelists-week-fakecormac-mccarthy/48068/. These “fake accounts are so convincing that celebrities
have to publicly state that they are not in fact behind the account, while some have
provoked anger….” Similarly, many of the fake academic tweets that regularly go
out in the name of university presidents around the country are notoriously difficult
to distinguish from the “real thing,” leading an anthropologist to comment: “I
actually like how ‘authentic’ they seem….” See,
http://chronicle.com/article/When-a-Twittering-College-P/47269/.
The entire trend is so ubiquitous that journalists have been led to develop
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special “guidelines” on how to authenticate tweets and legal commentators have
explained, for example, that the “inability to authenticate ‘real-world’ identity
means that people who use the Internet should be, and largely are, skeptical that
people are not who they represent themselves to be.” See, C. Kanalley, How to
Verify a Tweet (September 7, 2013), available
at: http://blog.craigkanalley.com/2013/09/how-to-verify-tweet.html; K. Malone,
“Parody or Identity Theft: The High-Wire Act of Digital Doppelgangers in
California,” 34 Hastings Comm. & Ent. L.J. 275 at 308 (Winter 2012).
The capacity to target any participant in the popular culture of Internet
mimicry (a highly democratic manifestation, no doubt, of the “sociology of
imitation” famously explicated by Gabriel Tarde) is precisely what recently led yet
another federal court (this time, in Oregon) to dismiss an effort to civilly penalize
precisely this kind of expression. The district court held:
Plaintiff alleges that defendants created false social media profiles in his
name and likeness. Yet… lying on social media websites is common. For
example, in June 2011, Facebook predicted that approximately 83 million of
855 million active users were duplicates, false or undesirable. Twitter is
also thought to have a large number of “fake” accounts. More recently,
police departments have taken to creating false profiles for the purpose of
law enforcement. Were this court to adopt the plaintiff’s proposed
argument, millions of unsuspecting individuals would find that they are
engaging in criminal conduct, in addition to any civil liability. This Court
must choose the interpretation least likely to impose penalties unintended by
Congress. Accordingly, this Court finds that the rule of lenity precludes
application of the CFAA to defendants’ alleged creation of fake social media
profiles in violation of social media websites terms of use.
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Matot v. CH, 2013 U.S. Dist. LEXIS 138327 (D. Ore. Sept. 26, 2013) (emphasis
added, internal quotations and citations omitted).
Indeed, without the intent to deceive (or fool) recipients into thinking the
author of the communication is the adopted persona, the satire, prank, hoax or
“fraud” would have no meaning. Nor would there be any need to open up email
addresses or websites in the name of the adopted persona, or to blog under his or
her name. Respondent’s proposed limitation is no limitation at all. Far from
“short-circuiting” Golb’s vagueness and First Amendment overbreadth claims,
(Resp. Br. 64), Respondent confirms them: the prosecution may target anyone it
wishes. The angry, critical, or accusatory nature of the ideas communicated by this
kind of expression is such that zealous prosecutors can virtually always claim that
the impersonator is acting with some sort of intent to “benefit” or to “harm.”
C.

RESPONDENT MISREADS ALVAREZ

Respondent’s treatment of Alvarez is similarly flawed. Respondent
acknowledges the “crucial concern” of the Court: “Were the Court to hold that the
interest in truthful discourse alone is sufficient to sustain a ban on speech, absent
any evidence that the speech was used to gain a material advantage, it would give
government a broad censorial power unprecedented in this Court’s cases or in our
constitutional tradition.” United States v. Alvarez, 567 U.S. __, 132 S.Ct. 2537,
2547-48 (2012); (Resp. Br. 65). Respondent then elects to emphasize the words
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“truthful discourse alone,” suggesting that the words in the next clause, “to gain a
material advantage,” have no meaning “because the Court did not attempt to define
‘material advantage’ in a particular way….” (Resp. Br. 65).
Putting aside the argument that the Supreme Court does not mean what it
says if it fails to annotate its language to Respondent’s satisfaction, the Alvarez
Court did provide examples of “material advantage.” Indeed, it did so in the
sentence immediately preceding the one quoted by Respondent, viz., “moneys or
other valuable considerations, say offers of employment….” Alvarez, 567 U.S.__,
132 S. Ct. at 2547-48. Elsewhere the plurality drew a sharp distinction between
deceit which is a “pathetic attempt to gain respect” and that is done to “secure
employment or financial benefits or admission to privileges reserved to those who
had earned the Medal [of Honor].” Id. at 2542. The refusal of the Court to define
precisely where prosecutions based on intangible harms or benefits become
unconstitutionally vague is in keeping with its McNally/Skilling jurisprudence.
But Respondent cannot wish away the limiting word “material” from the Alvarez
opinion. It was the absence of that limitation that rendered the Stolen Valor Act
unconstitutional. The same result is compelled here.
Nor does Respondent’s argument gain clarity through its obsessive circular
repetition of the words “fraud” and “defraud.” Asserting that Raphael Golb “could
not be convicted of anything had the jury not been persuaded beyond a reasonable
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doubt that he intended to defraud” (Resp. Br. 64) does not address, let alone
resolve, the issue of whether intent to gain any benefit or inflict any harm can be
prosecuted as fraud.
D.

THE TRIAL COURT DIRECTED THE JURY TO NOT CONSIDER
GOLB’S FIRST AMENDMENT RIGHTS OR ISSUES OF
FREEDOM OF SPEECH.

Respondent, with utter disregard for the actual instruction given by the trial
court, claims:
Indeed, the trial court exhorted the jury to “zealously protect the right to
speak freely, whether under one’s own name or anonymously, or even under
a fake name,” and to “zealously protect that right whether the speech is
correct or incorrect, truthful or not, derogatory or positive.”
(Resp. Br. 54). The trial court did the opposite. Prefacing her comments about the
First Amendment as “a little aside here,” (Tr. 1280, A-631), the trial court
discussed the nature of the First Amendment in America, and assured the jury that
Tina Fey would never face prosecution for her Sarah Palin imitations. (Tr. 1281,
A-632). The trial court concluded her “little aside” by telling the jury: “So the
questions for you are not the legal issues of Freedom of Speech under the First
Amendment to the United States Constitution, but whether the elements of a
charged crime have been proven beyond a reasonable doubt.” (Tr. 1281, A-632)
(emphasis added). Far from exhorting the jury to “zealously protect” the First
Amendment, the trial court specifically told the jury they should not consider the
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First Amendment.9
The prosecution successfully obtained convictions based upon the content of
Golb’s emails and blogs; not “only” for his deception in ascribing that content to
another as the First Department held and as Respondent asserts. Golb, 102 A.D.3d
at 603. Both exploiting and subverting the trial court’s February 10, 2011 ruling
that “neither good faith nor truth is a defense to any of the crimes charged,” the
prosecution repeatedly told the jury that Golb made “false accusations,” not
“accusations made under a false persona.” The prosecution attacked Golb for his
ability to “twist language, stir up controversy.” (Tr. 1246, A-612a). The focus of
the trial was on the content of Golb’s communications as proving the alleged intent
to cause an endless array of harm and collect an unlimited sweep of benefits. To be
sure, the prosecution needed to prove elements in addition to the content of Golb’s
speech, including his deceptive use of the name of another real person. But that
does not negate the unconstitutional content-based criminalization of Golb’s
speech. See, e.g., Holder v. Humanitarian Law Project, 561 U.S. __, 130 S. Ct.

9

The trial court’s instruction and Respondent’s remarkably shabby defense of it exemplify the
perverting of constitutional principles famously described by Karl Marx in The Eighteenth
Brumaire of Louis Bonaparte: “[S]o long as the name of freedom was respected and only its
actual realization prevented, of course in a legal way, the constitutional existence of liberty
remained intact, inviolate, however mortal the blows dealt to its existence in actual life.” The
Eighteenth Brumaire of Louis Bonaparte, available at
http://www.archive.org/details/eighteenbrumai017766mbp, International Publishers, New York,
1963.

24

JA1649
2705 (2010) (when application of a law is triggered by speech, it must be analyzed
as a restriction on speech); United States v. Caronia, 703 F.3d 149 (2d Cir. 2012)
(rejecting government’s argument that mis-branding is conduct, not speech;
extensive discussion of conduct/speech distinction).
Nor does Respondent’s puzzling reliance on People v. Shack, 86 N.Y.2d 529
(Ct. App. 1995) undercut Appellant’s vagueness and overbreadth claims. In
Shack, a mentally ill defendant was charged with aggravated harassment under
Penal Law § 240.30(2) when he telephoned his cousin, a psychologist, seeking
assistance for his condition. Id. at 533. After a period of time, the cousin requested
Shack stop calling her. His response was to call her home 88 times in a two-week
period, while she was recovering from surgery, in which he threatened to start
calling her family members if she persisted in refusing to speak with him. She
wrote him a letter making it clear that these calls were unwelcome and must cease.
Id. at 534.
After receipt of the letter, he then called her another 185 times at home,
leaving messages which included a threat to sell her telephone number to a
“pervert,” and more threats to harass her family unless she spoke to him. In
concluding that the conviction did not intrude upon protected First Amendment
rights, this Court held that § 240.30(2) criminalized only conduct that invaded the
victim’s privacy. Indeed, this Court held that because § 240.30(2) requires that the
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communication be made “with no legitimate purpose of communication,” this
“limiting clause … expressly excludes constitutionally protected speech from its
reach ….” Id. at 535. Because of this, the law proscribed “only conduct and
expressly removes from its application “legitimate communication,” defendant
may not invoke the First Amendment ….” Id. In so holding, this Court relied
upon a long line of cases which struck down criminalization of speech under the
guise that the communication was actually “conduct.” Id. at 535.
Here, of course, there can be no assertion that the purpose of Golb’s mock
Schiffman “confessions”—each prominently featuring a link to the NowPublic
article raising the issue of Schiffman’s plagiarism, Avi Katzman’s accusation, and
NYU’s policy, each sent to a member of the specific audience most likely to be
concerned by the issue raised—were made for “no legitimate purpose.” The trial
court’s ruling that “neither good faith nor truth” was a defense precluded the
defense from proving the legitimacy of Golb’s claims and the moral necessity of
raising awareness about them. Indeed, Golb was not charged under § 240.30(2), he
was charged under § 240.20 with the broad and vague allegation of intending to
annoy and acting in a manner likely to annoy, as set forth infra in the following
section.10

10

Respondent argues that it was proper to block Golb from introducing any of the evidence that
his accusations were true because “truth was simply not an element,” but that it was also proper
to allow the prosecution to repeatedly argue that Golb made “false accusations,” under the
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II.

THE COMMUNICATIONS THAT ARE THE SUBJECT OF THE
AGGRAVATED HARASSMENT COUNTS ARE
CONSTITUTIONALLY PROTECTED.
Respondent acknowledges that the trial court’s instruction permitted the jury

to find Golb guilty of aggravated harassment based upon written communications
sent to third parties that were, according to Respondent, intended merely to annoy,
and were likely to annoy, Messrs. Schiffman, Cargill, and Goranson. (Resp. Br.
75). Respondent likewise concedes that People v. Dupont, 107 A.D.2d 247 (1st
Dept. 1985), which broadly upheld the right of a person to “publish vexatious
material about an individual,” precludes such a conviction. (Resp. Br. 80).
Respondent concedes that Dupont, although “decades old,” is still very much good
law and should so remain. (Resp. Br. 80-82).
Oddly, in light of these concessions, Respondent continues to refuse to
acknowledge error. Instead, surprisingly, Respondent places exclusive reliance on
People v. Smith, 89 Misc.2d 789 (App. Term, 2d Dept. 1977), where the defendant
called the police to inquire about a complaint he had made. After he was told the
police could not help, as the complaint was civil in nature, he called back 27 times
over the next 3 hours and 20 minutes, despite repeated instructions not do to so. Id.
Under those circumstances, the Appellate Term properly found that this “practice

pretext of an inquiry into Golb’s intent to deceive people as to his identity. (Resp. Br. 60-61).
These assertions constitute a non-sequitur that itself casts more than a little doubt on the logic of
the “neither good faith nor truth is a defense” ruling as it was implemented during the trial.
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of driving a person to distraction by repeatedly dialing his number” was properly
criminalized. Id. at 790, quoting “Commission Staff Note,” P.L. § 240.30, subd. 2.
Respondent argues that Appellant committed similar misconduct when he
“blanketed dozens of Cargill’s, Goranson’s and Schiffman’s colleagues and
superiors with unsolicited emails that interfered intolerably with Cargill’s,
Goranson’s and Schiffman’s lives.” (Resp. Br. 79).
But the Smith court carefully and correctly concluded that Penal Law
§ 240.30(1)
was intended to include communications which are obscene … threats which
are unequivocal and specific … communications which are directed to an
unwilling recipient under circumstances wherein “substantial privacy
interests are being invaded in an essentially intolerable manner” …
communications “which by their very utterance tend to incite an immediate
breach of the peace” … and written communications intended to stimulate
court process of any kind … As so construed, subdivision 1 does not, in our
opinion, suffer from any constitutional infirmity.
Id. at 791-92 (internal citations omitted). Applying that holding here, while
undoubtedly the thin-skinned trio found Golb’s comments about their work
“intolerable,” their “privacy interests” were not invaded at all. No one has a
“privacy right” to avoid criticism of their scholarship or actions relating to an
academic controversy, whether made over the Internet or in a pamphlet.
The disgruntled client in Dupont, 107 A.D.2d, with his self-published
magazine exclusively devoted to articles and cartoons which smeared his erstwhile
attorney, engaged in behavior that was both “maddening” to the attorney as well as
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clearly designed to “ruin his life.” The Dupont court found such speech and
conduct merely “annoying” and hence, not criminal. Id. at 253.
Golb’s audience also was not “unwilling recipients”—some members of the
audience made inquiries about the substance of Golb’s accusations, and in the case
of Dr. Goranson as well as Dr. Schiffman, found them to be valid. Appellant has
no quarrel with the Smith court limiting the reach of Penal Law § 240.30(1) to the
five areas of speech that are outside First Amendment protection; this is why
Appellant specifically objected to the trial court’s inclusion of the word “annoy” in
the court’s jury charge—it did not fall within this narrow construction. (A-43-45,
A-58). And Smith provides a good example of the extreme type of
“harassment”—far beyond vexatious criticism, however maddening—that may
properly be criminalized.

III.

PENAL LAW § 156.05 IS VAGUE ON ITS FACE AND AS APPLIED.
Respondent appears to recognize that § 156.05 would be unconstitutionally

vague if it could reach anyone who violated any portion of the New York
University Bobst Library computer policy (hereinafter “Policy”). (Resp. Br. 87)
(Referring to Golb’s “mistaken premise” that he could be criminalized “merely on
a violation of any aspect of NYU’s computer use policy”). To deflect this Court
from the infirmities obvious in turning the Policy into a subsection of the Penal
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Law, Respondent asserts that Golb may not object to its vagueness as applied to
hypothetical others. (Resp. Br. 86). But as noted throughout the course of this
litigation, Golb’s First Amendment rights have been implicated in this prosecution.
The three counts of aggravated harassment are based exclusively upon the content
of Golb’s speech.
Moreover, the core infirmities found by the district court in United States v.
Drew, 259 F.R.D. 449 (C.D. Cal. 2009) are identical to the infirmities here: that
individuals of common intelligence are not on notice that a breach of NYU’s
Policy is a crime, and that there are not even minimal guidelines to govern law
enforcement in deciding which portions of the NYU Policy are criminal. United
States v. Drew, 259 F.R.D. 449, 464 (C.D. Cal. 2009). Indeed, the only section of
the Policy that does warn that its violation may result in criminal penalties is
confined to Section C, prohibiting allowing third persons access to NYU
equipment or data.
Indeed, the prosecution’s underlying construction of the statutory phrase
“without authorization” to mean “in excess of authorization” finds no support in
the definitional section, § 156.00(8), in any reported New York case, or in federal
cases. See, e.g., People v. Puesan, 111 A.D.3d 222, 228-89 (1st Dept. 2013)
(“While there is apparently no appellate authority on this point, the question of
how to prove that use of a computer was not authorized was addressed in People v.
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Klapper, 28 Misc.3d 225, 230 (Crim. Ct. N.Y. County 2010), which considered a
charge of unauthorized use of a computer (Penal Law § 156.05).”) The Klapper
court held the prosecution did not sufficiently establish the element of “without
authorization” because “for access to be without authorization, the defendant must
have had knowledge or notice that access was prohibited or ‘circumvented some
security device or measure installed by the user.’” Puesan, 111 A.D.3d at 229,
quoting, Klapper, 28 Misc.3d at 230. The Appellate Division went on to apply the
Klapper standard in Puesan. Id. at 229. See also, People v. Agrocostea, 35 Misc.3d
1241(A), *6 (Crim. Ct. N.Y. County 2012) (To violate § 156.05, the defendant
must have “knowingly used or accessed the [victim’s] computer or computer
network without permission.”)
Federal court holdings construing the same words in the Computer Fraud
and Abuse Act, 18 U.S.C. § 1030, also do not support the prosecution’s
interpretation of the phrase. See, e.g., LVRC Holdings LLC v. Brekka, 581 F.3d
1127 (9th Cir. 2009) (A person uses a computer without authorization when the
person does not have permission to use the computer for any purpose); Int’l
Airport Ctrs., LLC v. Citrin, 440 F.3d 418 (7th Cir. 2006) (Once an employee
terminated his employment, he lost all authorization to access company computers
and hence acted “without authorization.”) Cf., EF Cultural Travel BV v. Explorica,
274 F.3d 577, 582 n.10 (1st Cir. 2001) (“Congress did not define the phrase
31

JA1656
‘without authorization,’ perhaps assuming the words speak for themselves. The
meaning, however, has proven elusive.”)
Respondent asserts that Golb is claiming mere ignorance of the law. (Resp.
Br. 89). This same accusation can be levelled against anyone challenging the
vagueness of a law based on inadequacy of notice. Indeed, the vaguer the law, the
less likely it will be that a person of average intelligence will know what is or what
is not prohibited. That is the problem, after all, with a vague law. As is the case
with all of the other charges for which Golb has been convicted, Respondent cites
not a single instance where § 156.05 has been applied to conduct even remotely
analogous to Golb’s. None exist. Nor should they.
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CONCLUSION
For the foregoing reasons, Defendant-Appellant Raphael Golb’s convictions
should be reversed.
Dated:

New York, New York
January 24, 2014
Respectfully submitted,
________/S/________________
RONALD L. KUBY
LEAH M. BUSBY
Law Office of Ronald L. Kuby
119 West 23rd St., Suite 900
New York, New York 10011
(212) 529-0223
(212) 529-0644 (facsimile)
For Appellant Raphael Golb
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Raphael Golb,

Movant-Appellant.

NOTICE OF'MOTION TO RE'ARGUE

To: District Attorney, New York County
SIR:
Please take notice that upon the papers herein, and all proceedings below,

the undersigned

will move this Court, at a term thereof, pursuant to22 N.Y.C.R.R.

$ 500.24, on June 23,2014, at 10:00

o'clock in the forenoon of that day, for an

Order granting re-argument of ttris appeal because the Court's decision overlooks
binding U.S. Supreme Court and New York Court of Appeals precedent under

which

a

conviction on an overbroad statute may not be affirmed based upon a

subsequenr appellate narrowing of the statute, where the trial itself was conducted

under the overbroad statute, Future defendants may benefit from this Court's

narrowing of the statute to save ît: this defendant, however, is entitled to have his
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conviction reversed because he was tried under a statute that the Court's decision
recognizes was constitutionally overbroad.

In Peopl.e v. Golb, 2014 N.Y. LEXIS 1093, 2014 NY SIip Op 3426 (Ct.
App., May 13, 20L4, this Court held that "the statutory terms 'injure' and 'benefit'
cannot be construed to apply to any injury or benefit, no matter how
at

slight...." Iü.

*. (cmphasis in original), but that damage to reputation would be a sufficient

injury under the applicable statute to warant criminal liability. Defendant,
however, was tried under the much broader theory that øny intended injury or

benefît, no matter how trivial or spiritual, was sufficient to find him guilty.
Assuming there was sufficient evidence from which a properly instructed jury
could have found defendant guilty under the limiting constnrction imposed by this
Court, there was also extensive evidence from which the jury could have found
defendant guilty simply because he was annoying and vexatious, or because he
intended [o gain the satisfaction of scoring an internet "point" for hís father's

theory of the origin of the Dead Sea Scrolls.
The Supreme Court has held: "fVf]here an accused is tried and convicted
under a broad construction of an Act which would make it unconstitutional, the

conviction cannot be sustained on appeal by a limiting construction which
elirninates the unconstitutional features of the Act, as the trial took place under the

unconstitutional construction of the Act." Ashton v. Kgntucky, 384 U.S. 195, 198,

2
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(19ó6). New York court have agreed. See People v. Finkelstein, 9 N.Y.2d 342
(Ct. App., 1961), People v...Wood, 58 4.D.2d242 (lst Dept. 2008), appea-l denied.,
12

N.Y.3d 823 (Ct. App., 2009).
Thus, it is apparent that this Court's upholding of Raphael Golb's conviction

conflicts with binding Supreme Court precedent as well as the precedent of this
Court itself. The Court obviously overlooked these authorities when it determined
to naffow the statute but uphold Mr. Golb's conviction. Because the Court could
not possibly have intended this anomalous, constitutionally impermissible, result,

it

should grant reargument and reach the correct result: revcrsal of the conviction.

To elaborate, on May 13, 20t4,this Court uphetd defendant's conviction

of

ten counts of forgery in the third degree and nine counts of criminal impersonation

in the second degree. As this Court noted,

a

material element of both statutes was

that defendant, through his conduct, intended to "benefit'' or "ínjure, (Criminal

Impersonation, Second Degree, NY Penal $190.25) or to "defraud, deceive' or

injure another." (Forgery, Third degree, N.Y. Penal Law $170.05).
Golb was indicted, tried, his jury instructed, his convictions obtained, and
his convictions upheld by the First Departrnent based expressly on the nowdisapproved construction that the terms "benefit" and "harm" can and did mean

anything. There is no benefit or harm, no matter how small, ideological, or
spiritual, excluded from the ambit of that "anything." Defendant mounted an
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extensive constitutional challenge to this construction, in each and every

court on

overbreadth and vagueness grounds. Defendant and amicus curiae New York
State Association of Criminal Defense Lawyers also challenged that construction
based upon the legislative history and case law inteqpreting these statutes.

During pre-túal headngs, defense counsel unsuccessfully attempted to
compel the prosecution to disclose the intended "benefits" or "hams" against

which he was defending. The trial court ruled "[flrom the evidence, various

"benefits" suggest themselves, but there is no requirement that the benefit be
fînancial or that the People specify further. People v. Mackey,49 N.Y.2d214

(burglary)." (A-85).
On the day of trial, the defense reiterated its request and the trial court again

ruled,

"l

am not aware of any requirement that the People specify what the gain is,

just like they don't have to specify what the object crime is in a burglary crime
case." (Tr. 6, A-334).
In his opening statements, the prosecution suggested a broad range of
potential benefits and injuríes intended by Raphael Golb, some of which could be
criminalized under this Court's ruling in Golb and sonre of which could not. The
prosecution drew no distinction between the intent to cause annoyance or alam
under N.Y. Penal 240.30(1) and a legally-cogrrizable

('harm"

under the criminal

impersonation and forgery statutes. Thus, the prosecution argued that Golb
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intended "to destroy [the] reputations and careers" of various academics, "cause
them alarm, fear, provoke them," (Tr.22, A-338), as well as to "smear and attack

Dr. Schiffman." (Tr. 24, þ\-340). The prosecutor claimed that the "defendant sent
e-mails attempting to stir up controversy and also draw another victim into a

dispute." (Tr. 27,4-343).
During summation, the prosecution asserted that it was illegal to cause
"stress, annoyancen alarm," by doing "bad things ... that could derail a career or
speaking engagements," then adding, however, "or to otherwise deceive people
and stir up disputes and controversy." (Tr. 1218, A-609). A bit later, the

prosecutor emphatically returned to ttre latter theme, inviting the jury to regard

GoIb as a'omenace" because he "knows how to twist language, stir up

controversy." (Tr. 1246, A-612a). Golb, the prosecutor urged, impersonated his
adversaries

"for maliciousness"; he "intended to deceive, defraud, injure, harass,

and alarm" (Tr. 1240), and "to harass, annoy, and alarm, to perseÇute, to torment,
and attack."

(Tr. 1249, A-613). The prosecutor emphasized that for "some" of the

alleged crimes, "the mental state would be to gain, any gain or advantage,"

indicating that thc trial court" would offer morc details. (Tr. 1250) (emphasis
added).

The trial court, over def'ense objections and overruling defendant's extensive

written requests to charge, (A-50-59), then instructed the jury that the benefíts or
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harms can be, literally anythíng. Making intensive use of the disjunctive word

"or," the trial court instructed the jury:
[T]o practice fraud, to cheat or trick, to deprive a person of property or
interest or right by fraud, deceit, or artifice. So the meaning of fraud both in
its legal usage and its common usage is the same, a deliberately planned
pulpose and intent to cheat, or deceive, or unlawfully deprive someone of
some advantage, benefit, or property.
(Tr, t279, A-630) (emphases added). Thus, if the jury believed that Raphael
Golb's creation of Internet personae to engage in an ídeological battle was trickery,
cheating, or "deceit," he was guilty.

If

the

jury believed that Raphael Golb's

accusatory mimicry of Schiffman \4'as a "trick," he was guilty.

The trial court did even worse with defining the term "benefit," instructing
that it "rneans any gain or advantage to the beneficiary or any advantage to a third

person." (Tr. 1287, A-638). This repetition of the word "any" made it clear that
the scope of possible benefits was without any limitation.

*

*

+

*

In its May 13, 2014 decision in ftlþ, this Court succinctly summarized the
defense argumcnt:

Defendant maintains that the trial court's failure to properly limit and define
the terms "injure" and benefit" constituted reversible error because the jury
could have interpreted the statute as capturing atty benefi.t or harm. Thus
argues defendant, when literally anything can be a legally cognizable benefit
or harm, one can be found guilty of violating this law if one, for example,
simpty causes hurt feels, mocks, or criticizes. Similarly says defendant, a
benefit could be any gain or advantage no matter how slight.
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Id. at t (emphasis in original).
This Court agreed, holding:

While we agree with defendant that the statutory terms "injure" and
"benefit" cannot be construed to apply to any injury or benefit, no matter
how slight, we conclude that injury to reputation is within the "injury"
contemplated by Penal Law $ 190.25
Id. at *. The same reasoning undergirded this Court's affirmance on the forgery
counts, as the intended "deception" must be intended to secure some legallycognizable harm or inflict a legally-cognizable benefìt. Ld. at *.

That is the triat that Golb should have had, but it is not the trial that he did
have.

Golb was tried and convicted under the construction that any benefit or
harm indeed meant "any." Those convictions, under the Due Process clauses

of

both the New York State and United States Constitutions, cannot stand.
As far back as Shuttlesworth v. City of Birmineham, 382 U.S. 87 (1965),
the Supreme Court faced the question of the validity of a criminal conviction when
the defendant was tried under a construction of a law that was subsequently

limited. In passing on the validity of the criminal conviction of a civil righs
activist for violating Alabama's loitering statute, the Supreme Court noted that,
although the statute was subsequently limited by the Alabama Court of Appeals,
that limitation came too late for defendant's trial:
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The trial court made no findings of fact and rendered no opinion. For all that
appcfns, that court may have found the petitioner guilty only by applying the
literal -- and unconstitutional -- terms of the ordinance. Upon the evidence
before him, the triat judge as finder of the facts might easily have
determined that the petitioner had created an obstruction, but had
subsequently moved on. The court might alternatively have found that the
petitioner himself had created no obstruction, but had simply disobeyed
Patrolman Byars' instruction to move on. In either circumstance the literal
tsrms of the ordinance would apply; in neither circumstance would the
ordinance be applicable as now construed by the Alabama Court of Appeals.
Because we are unable to say that lhe Alabama courts in this case did not
judge the petitioner by an unconstitutional construction of the ordinance, the
petitioner's conviction under $ 1142 cannot stand.

Id. at 92.
The next year, in Ashton v. Kentucky, 384 U.S. 195 (1966), the Supreme

Court, relying on Shutllçsworth in striking down a Kentucþ law that was a hybrid
between criminal libet and disorderly conduct statute, reversed defendant's

conviction as wel[, holding:
We indicated in Shuttlesworth . . . ttrat where an accused is tried and
convicted under a broad construction of an Act which would make it
unconstitutional, the conviction cannot be suslained on appeal by a limiting
constn¡ction which eliminates the unconstitutional features of the Act, as the
trial took place under the unconstitutional construction of the Act.
Id. at 198.
Pre-dating these opinions, this Court has long embraced the same principles"
Thus, in Pe_ople v. Finkelstein, 9 N.Y.zd 342 (196L), the defendant was convicted

of violating Penal Law $1141, which criminalized possession of obscene material.
The statute did not have a scienter requirement. Subsequently, this Court, to save

I
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the constitutionality of the statute, construed it to require scienter, and held that

"[a]t the time of the prosecution of the violations hereino the prevailing precedent

.

. . declared that scienter was not an element of the crime...[thus] new trials are

warranted by the circumstances and in the interests of justice...."

Id.

at 345

(emphasis in original).

Simitarly, when the finder of fact applies the new, lawful construction
during the course of proceedings, a defendant is not entitled to a new trial simply
because he was charged under the old construction. In the Matter of Alessi, 60

N.Y.Zd 229,236 (1983), this Court held:
Application of Greene's construction to conduct occurring prior to ttrat
construction involves no violation of respondents' due process rights when,
as is here the case, it is clear that respondents' conduct has been judged not
by the legislative standa¡d alone but by that standard as constitutionally
limited (see Shuttlesworth v. Ciqv of Birmineham, 382 U.S. 87,92).

ld. at236.
Atthough greater care in legislative drafting since the 1960s has created far
fewer of these cases, Finkelstein remains good and important law. Thus, in Peoplg

v.Wood, 58 A.D.2d 242(lstDept. 2008), appeal denied, 12 N.Y.3d 823 (2009),
the defendant was convicted of criminal possession of a weapon where the scienter

requirement was ambiguous; whether it required the defendant to knowingly
possess the object that was actually a weapon (switchblade disguised as a cigarette

lighter), or ro knowingly possess a switchbtade knife, allowing the possibility that
9
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the defendant thought he possessed only a lighter. Id. at 253. The defendant was
convicted under the first construction; the First Departrnent found that only the
second construction could be employed, under the principle that the mens rea

requirement exists to separate wrongful conduct from innocent conduct. [d.

While the jury certainly could have found that the defendant knew that his

"lighter" contained a switchblade, the fact that he was tried under an improper
construction required a new

trial. Id.

In Golb's case, he was expressly judged under

a standard that

criminalized

his intent to create any benefit or inflict any harm, including hurt feelings, the sting

of mockery, or the embanassment experienced by the targets of his campaign.

Alternatively, any psychic joy Golb experienced through engaging in this
ideological battle became a legally-cognizable benefit. And the likelihood that the

jury so found was only increased, possibly to a decisive degree, by the hundreds of
exhibits designed to prove that Golb engaged in the no\ry-unconstitutional offense
of aggravated harassment in the second degree.

CONCLUSION

It is respectfully suggested this Court, while wrestling with the complex and
weighty matters before it in the Golb case, oveÍlooked the very real consequences
to the defendant-tried, convicted, and sentenced under the broadest interpretation
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of a law that this Court has since cabined and restricted. In adopting

a narro\ry

definition of "harrn" to save this statute, the Court evidently overlooked case law
that specifically protects defendants from those consequences. The Court should
correct its

eror

so as to avoid creating a

dire¡t conflict with binding United States

Supreme Court precedent, as well as with this Court's own decisions.

Vr/HEREFORE, it is respectfully requested that this Court permit reargument

of the within appeal, or, altematively, reverse the remaining counts of conviction
and remand the matter for further proceedings.

Respectfully submitted,

'1 - /r-'

Ronald L. Kuby
Law Office of Ronald L. KubY
119 \ffest 23d Street
New York, NY 10013
(ztz) s29-0223
Joel B. Rudin
I¿w Offices of Joel B. Rudin
200 West 57th Street, Suite 900
New York, NY 10019

Dated

New York, NY
June 1 1,2014
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COURT OF APPE,\LS
STATE OF NE,!7 YORK

PEOPLE OF THE ST,\TE OF NEW YORK,
Respondent,

AFFIRMATION
OPPOSING MOTION FOR
REARGUMENT

-agarnst-

RAPHAEL GOLB,

New York County
Ind. No. 2721/09
Defendant-Appellant.
Return Date: June 23,2074

VINCENT RMELLESE, an attorney duly admitted to practice of law before
the cóurts of this State, affirms that:

1,. I

zm an assistant district Lttorraey, of counsel to CYRIJS R. VANCE,

JR., Disttict Attorney of New York County.

I

submit this affirmation in opposition

to defendant's motion for reargument of his appeal in the above-captioned

2.

Following

Berkman, J.),

^jury

^

trrz-1.

in the Supreme Court, New York

case.

County (Carol

convicted defendant of two felony identity theft counts and 28

misdemearlors, including 14 criminal impersonation couflts, 10 forgery counts, 3
aggtavated harassment counts, and one count of unauthoraeduse of a computer.

In

his appeal to the Appellate Division, First Departrnent, defendant claimed that one
felony identity theft count was based on insufficient evidence, that the trial court

improperþ defined "beflefit," "haffi," "injttry" and "frawd" in its jury instructions,

JA1673

and that all the charged crimes were vague and overbroad as applied to defendant.

The Appellate Division unanimously rejected all of defendant's arguments save for
his challenge to the identity theft count and, after dismissing that count, affirmed the
judgments of conviction.

3.

People a. Golb,1,02

A.D.3d 601 (1', Dep't

201,3).

The Honorable Eugene F. Pigott granted defendant's application for

leave to appeal. Before this Court, defendant

^g

tn argued that the jury instructions

defining "benefi.t," "huffi," "injury" and "ftaud,, wefe improper, and that all the
statutes were

majority

void for vagueness as applied to defendant. On May

1,3, 201.4,

a

of this Court, wrth Chief Judge Lippman dissenting, afftrmed g of

defendant's convictions for criminal impersonation and all 10 convictions for forgery.
Peopte u.

Golb, 2074 N.Y. Slip Op. 03426. The Court vacated and dismissed all the

convictions

for

agravated harassment on the ground that Penal Law Section

240-30(1) was unconstitutional on its face, and

it

remaining identity theft felony conviction,

5 of his convictions for

vacared and dismissed defendant's

criminal

impersonaion, and his unauthorized use of a computer conviction on the ground
that the evidence of those crimes was insufficient.

4.

Defendant no'w moves for reargument pursuant to 22 NYCRR 500.24.
$

At bottom, defendant

bases his claim on the fact that the Court held that there must

be some minimum threshold of what may be deemed an intended "benefi.t" or
"iniury" for purposes of an impersonation or forgery conviction. On defendant's

2

JA1674

view, this gloss on the definition of benefit or injury amounted to a holding rhar
absent such construction, the statutes would be unconstitutional. Extrapolating from

that assumption, defendant surmises that this Court must have ovedooked or
misapprehended the United States Supreme Court's decision in Ashton u. Kentucþ,

which held "that where an accused is tried and convicted under abrcad, construction

of an Act which would make it unconstitutional, the conviction cannot be sustained
on appeal by a limiting construction which eliminates the unconstitutional features

of

the AcL as the trial took place under the unconstitutional construction of the Act."
384 U.S. 195, 1'98 (1966). Since the Court puqportedly identified a consritutional

limitation on what could properþ be deemed a benefit or injury and defendant's jury

v/âs not so instructed, defendant argues, defendant's

j"ry tried him ofl

ar\

unconstitutional construction of the statutes and he is entitled to reversal.

5.
appeal

The defense motion should be denied. To merit reargument of

an

to this Court, an applicant must identilr ..the points claimed to have been

ovedooked or misapprehended by the

courr." 22 NycRR $ 500.2a(c). But it is

defendant, and not the Court, who is under a misapprehension. Here, although

defendant argued

that the

impersonation

and forgery sranrtes would be

unconstitutional unless construed as he requested, this Court held no such thing.
fnstead, not"¡¡ithstanding defendant's federal arguments and the fact that he cited

Ashton u. Kentucþ

in his Appellant's Brief (p 40), the Courr resolved the

a

J
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lmpersonation and forgery counts with reference only to state statutes and iegislative

intent "ffie

conclude that injury to reputation is u¡ithin the'injury'contemplated by

Penal Law 190.25" (2014 N.Y. slip
Legislature intended that the scope

op.

03426

at *6); "M. believe that the

of the statute be broad enough to capture

acts

intended to cause injury to reputadon" (id. at *6-*7); "the mere creation of email
accounts

...

does not constitute criminal conduct under Penal Law 190.25" (id.

^t*7).

The Court then proceeded to resolve the impersonation and forgely counts by stating

which were sufficiently proved and which were

not. Indeed, the resolution of

defendant's attack on these convictions on state evidentiary sufficiency grounds with

no apparent constitutional holding is all the more telling in light of the fact that the

Court expressly declared another state statute unconstitutional within the

same

opinion. Had there been any constitutional dimension to the Court's intelpretation

of the impersonation and forgely statutes, the Court plainly would have said so.
Thus, defendant has failed in his effort to demonstrate that the Courr ovedooked or
misapprehended Supreme Court precedent

with the tesolution of this aspect of the
granting reargument.

4

or anything

else, and his dissatisfaction

case against him

is not a

vahd. basis

for
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\XiHEREFORE, the People respectfüly request that defendanr's motion be
denied.

Dated:

New York, New York
June 18,20L4

Vincent Rivellese
As sistant District Attorney
Q12) 33s-e30s
cc:

Ronald L. Kuby, Esq.
Law Office of Ronald L. Kuby
119 S7est 23'd Street
New York, New York 10013
Joel B. Rudin, Esq.
Law Offices ofJoel B. Rudin
200 !7est 57ù Street, Suite 900
l.Jew York, New York 10019
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Examples of websites opened in names of individuals who are being criticized

tholbermann
(criticism of political commentator Keith Olbermann);
http://harrietmiers.blogspot.com/ (mocks former White House counsel Harriet Miers);
http //patrickj fitz gerald.blo gspot. com/ (mocks Patrick J. Fitzgerald) ;
http //samuelalito. blo gspot. com/ (mocks Justice Samuel Alito) ;
http://tomdelay.blogspot.com/ (mocks Tom Delay); see also hup://www.algorelabs.com/
(mocks Al Gore).
:

:

Many such sites have been opened in the names of popular members of the academic
community, e.g.:
Thomas Verenna, whose website is located at http://tomverenna.wordpress.com/, is the
author of a book entitled Of Men and Muses and a student at Rutgers University. A site
opened under his name, and containing criticism directed at his person and work, may be
found at http://thomasverenna.blogspot.com/. See also http://sirpeterscott.com (criticism
of Kingston University and of Sir Peter Scott, the former chancellor of that institution).
Raphael Golb and Norman Golb have themselves been impersonated; websites opened in
their names, apparently by British science blogger Geoff Hudson, contain critical
comments about many Dead Sea Scrolls scholars. See http://raphaelgolb.blogspot.com/
and http ://normangolb.blo gspot.com.

Online Twitter accounts are frequently opened in the names of members of the academic
community. A report on fake tweets impersonating University presidents explains that
"fake presidential Twitter accounts have cropped up at Columbia University, Wesleyan
University, Georgetown University, Brown University, the University of Texas at Austin,
and Vassar College." http://www.usatoday.com/news/education/2011-04-18-colleeepresidents-impersonated-twitter.htm. The article indicates that university officials have
occasionally submitted requests to Twitter to remove some of these accounts. See also
http://chronicle.com/article/When-a-Twittering-College-P/47269l ("Michael L. Wesch,
an assistant professor of cultural anthropology at Kansas State University who studies
Twitter and other social media, says he thinks the spoofs are revealing." Wesch is quoted
as saying: "I actually like how'authentic'they seem....").
2. Estimating the quantity of existing fake websites:
One social media law expert estimates that "there are tens of thousands of fake social
media pages on social media platforms." http://www.shearsocialmedia.com/2011/1l/nj-

fake-facebook-page-case-may-open-up.html. According to a recent New York Times
article, "less than 4 percent of all social media interactions are false today." The quantity
represented by this figure may be estimated on the basis of the fact that literally billions

JA1678
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of people engage in social media interactions. See:
http:/hwvw.nytimes.com/201211 1/13/technology/false-posts-on-facebook-undermine-itscredibilitv.html. See also Matot v. CH,2013 U.S. Dist. LEXIS 138327 (D. Ore. Sept. 26,
2013) ("in June 2011, Facebook predicted that approximately 83 million of 855 million
active users \ryere duplicates, false or undesirable. Twitter is also thought to have a large
number of 'fake' accounts... Were this court to [civilly penalize online impersonation],
millions of unsuspecting individuals would find that they are engaging in criminal
conduct, in addition to any civil liability.") (internal quotations and citations omitted).
3.

Driving traffic to a website:

Some news reports have focused on websites using the names of popular individuals

in

racy URL addresses to drive traffic to the site, thereby generating attention for an idea or
project unrelated to the name being used. See, e.g., http://news.yahoo.com/nakedi

ennifer-aniston-helps-ben-stiller-

1

95

1

49683.html.

4. Fake social networking accounts:
Fake accounts have been opened on a myriad of social networking sites including, e.g.,
Friendster and Facebook. See, e.g., Danah Boyd, "None of This is Real," at

http://www.danah.ore/papers/NoneOfThislsReal.pdf (describing the interactions between
large numbers of "Fakesters" and "Pretendsters" on the Friendster site);
http://archive.news.softpedia.com/news/Facebook-s-Inner-Workines-FacilitateImpersonation-l60245.shtml (bloggers from the "TechCrunch" site created a fake
Facebook profile of Google's CEO Eric Schmidt; "tens of friend requests started pouring
[in] soon after the rogue account was created using a real email address that belonged to
[Schmidt]. YouTube's founder Chad Hurley and Facebook's own Vice President Elliot
Schrage were amongst the people who befriended the fake Eric Schmidt"). On fake
Facebook accounts, see http://www.businessinsider.com/are-a-third-of-facebooks-usersfake-2010-7.
5. Social criticism:
Groups like the Yes Men open websites that look exactly like the sites of the companies
and organizations they are criticizing. See, e.g.,
http:/Æroaxes.org/archive/permalinkJthe yes_mens bhopalhoax (copycat versions of

official website of Dow Chemical; reporter who called the fake Dow phone number listed
on the site believed he was having a conversation with a Dow representative) and
http://fellowsblog.ted.com/2010/10/18/chevron-spoofed-in-a-fantastic-hoax-b)'-thebrlchevron-spoofed-in-a-fantastic-hoax-by-the-brilliant-yes-men-4 (copycat version of
official website of Chevron).
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After an anonymous group claiming to be Koch Industries posted a satirical "press
release" that initially fooled various reporters, a NYTimes article on the incident pointed
out that "on the Internet, parody and mockery have never been easier to pull off." See
http://www.nytimes.com/2011/02l14lbusiness/media/14link.html. A copy of the fake
release is available at: http://sreen.blogs.nytimes.corî/2010/12110/a-koch-industries-

climate-chanee-spoof/. Koch filed a trademark suit; lawyers for the authors of the release
argued that it was parody and that "lifting anonymity must be the purpose of the lawsuit";
the district court dismissed the suit. See Koch Industries v. Does (Youth for Climate
Truth),201I WL 1775765 (D. Utah).
Even a highly respected political commentator has had the idea of purchasing a domain
name and email address in the name of someone he wishes to criticize. See
comJ2070ll
fun-at(New York Observer reported that a "series of insane emails that purportedly came from

Keith Olbermann were actually the work of Tucker Carlson's conservative news site. . .."
The journalist who received the emails, told The Observer that he "believed the emails to
be coming from Olbermann." The emails came from the address

keith@keitholbermann.com, which was actually an email account and a website owned
by Tucker Carlson).

In an elaborate hoax involving emails, press releases, and a website purporting to be
official statements of the Canadian minister of the environment, an anonymous Intemet
group mocked Canada's failure to reduce greenhouse gas emissions. The Wall Street
Journal erroneously mistook one of the fake press releases for an authentic
announcement. The Canadian minister responded by issuing statements explaining that
the emails and press releases were hoaxes emanating from a fake website. See:
://www
The "Quaker school whose student body includes President Obama's daughters... got
pranked today with a fake e-mail to ... parents announcing that the school would
henceforth make condoms available in school bathrooms and at ... school activities...
Soon after, another e-mail went out.. .. It said the condom e-mail, while pretending to
originate from the school administration, was 'a prank and its contents are fiction. It was
not authorizedby any school personnel.' It was signed by upper-school principal Lee
Palmer." See: http://www.washingltonian.com/blogs/capitalcommenllocal-news/maliaand-sasha-obamas-schoo l- gets-hit-with-condom-prank. pho# and

http://news.yahoo.com/blogs/tickelobama-daughters-school-hit-prank-email-sexcontraception- I 8 1 5 55465.html.

"An online hoax that falsely suggests McDonald's discriminates against AfricanAmerican customers is causing a PR headache. . .." The hoax took the form of a widely

JA1680
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disseminated image showing "what looks like an official McDonald's notice in the
window of a restaurant, telling customers that blacks will be charged $ I .50 extra. . .. In
response, McDonald's sent a tweet of its own...: 'That pic is a senseless & ignorant hoax.
McD's values ALL our customers. Diversity runs deep in our culture on both sides of the
counter."' See: http://news.yahoo.com./blogs/lookoulracial-hoax-causes-pr-headachemcdonald- | 45 623383.htm1.
Statements falsely attributed to various public figures often circulate around the Internet.
See, e. g., http://www.usatoday.com/life/people/2006- I 2-05-andy-rooney_x.htm,
http ://urbanleeends. about. conì/library/blbadamerican.htm and

http://urbanlesends.about.corn/od/barackobama/a/obama

funds.htm (phony op-eds and
racist commentary falsely attributed to Maureen Dowd, and to "Andy Rooney, George
Carlin, Ted Nugent, Denis Leary, and others").

A widely circulated Internet message purporting to be a statement from Facebook CEO
Mark Zuckerberg claims that security experts at Facebook have traced the origin of
recent Facebook pornographic spam attacks to the Philippines. It warns that users in the
Philippines will be banned from Facebook if they do not stop sending the spam, and
explains that "we at Facebook will not tolerate outlandish behavior and indecency." See
http //www.hoax-slayer. com/pom-attack-philipine s-ori gin-hoax. shtml.
:

Many websites specialize in "fake email" spoofing mechanisms, thereby facilitating the
use of email to engage in intemet hoaxes, satire and criticism. See, e.g.,
fakemail generator. com.
6.

Political uses of impersonation:

At least one satirical news sites has created

in President Obama's
name. See http://www.theonion.com/articles/inside-obamas-emails.16792l (The Onion
opened email account bany.obama1961@email.com and ran a story featured
photographs of its "inbox" and "outbox," with email subject headings mocking President
Obama and other politicians).
a fake email account

The Democratic Congressional Campaign Committee has been using Jack Abramoff s
name in the URL of a website ( www.JackAbramoff.com) devoted to gaining an
advantage by attacking Abramoff and exposing "ethically-challenged Republicans." See:
http://news.yahoo.com/blogs/tickeldemocratic-sroup-buys-iackabramoff-com183302418.html.

"A fake Twitter account aimed at discrediting a prominent critic of state GOP leaders
been linked back to a senior official at the Republican Party of Florida." The Party
terminated the employment of the director of the field operations department who

has

JA1681
5

authored the fake tweets. See

://www
party-of-fl orida-feud-linked/1 049455 and
htto://www.
com/2009 I I 1 /05/soo-offi cial -fi red-

-fa

n

346768.htm1.

Republican Party activists have also employed the technique of fake Twitter accounts to
ridicule their democratic opponents. See, e.g., http://articles.courant.com/2009-1008/news/hc-fake-twitter-gop.art.artoct0S I 140-character-messages-budgetimplementers-mr-donovan (accounts impersonating Democratic representatives Chris
Donovan and Denise Menill; article comments that sometimes the satirical nature of the
accounts is not "obvious..., so gullible people could be misled").

Twitter closed "33 fake ... accounts created by Republicans using the names of
Democratic state representatives. The Republican scheme was to send out posts under the
Democrats' names mocking [them]." See:
http://legalbloewatch.typepad.con/leeal blog_watch/2009/10/in-connecticut-politicalattack-ads-via-fake-twitter-accounts.html

;

http ://www.newrepublic. com/blo g/the-plank/iÊyou-cant-beat-em-0; and

shuts

ut.php.

Maryland Congressman Steny Hoyer's old account, taken over by a new user after Hoyer
created a new, "verifled" accounto "started expressing some unusually caustic views
during the President's State of the Union Address." Tweets sent out included: "This is
what happens when political offtces pay for high-priced, money-sucking 'social media'
firms that have no clue what they are doing."
http://www.zdnet.com/blog/security/congressman-steny-hoyer-twitter-impersonationattack/7983.

A New York Times headline explains that "Fake Identities Were Used on Twitter in
Effort to Get Information on Weiner," during the controversy that ultimately led to
Representative Anthony'Weiner' s resi gnation :
http://wrvw.nytimes.com/201 l/06/18/nyregiorVfake-identities-were-used-on-twitter-toget- information- on-weiner. html.
7. Satire that fools readers and causes controversy:
Newspapers have mistakenly printed satirical emails purporting to be from political
figures who never sent them. See, e.g.,
http://www.nytimes.com/2008/12l22lopinion/l22kennedy.html (New York Times
editorial apology for printing an email that claimed to be from Bertrand Delanoe, the
Mayor of Paris, in which Caroline Kennedy's bid for a senate seat was criticized);
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http://thecaucus.blogs.nytimes.com/201 1/01/09/live-blog-latest-developments-onarizona-shootinq/#preview (New York Times correction stating: "A previous version

of

this post incorrectly attributed a Twitter message to Ms. [Sarah] Palin. The message was
actually from a parody site designed to look like Ms. Palin's Twitter feed").
See also httn://mashable.

7I

08 125 I msnbc-thoupht-fake-al -shamton-was-real/

(after mistakenly treating the satirical Al Sharpton site as a reliable news source, MSNBC
published a correction, stating: "An earlier version of this article quoted from a blog entry
purportedly by the Rev. Al Sharpton. MSNBC.com has determined that the blog is a
hoax").
Professor David }./:azella has described "an entire constellation of fake blogs" that
impersonate Steve Jobs, John McCain and other figures; Dr. Mazella observes: "One

of

the keys to this kind of online writing is the strategic mystery surrounding its sources: the
satire always works better, I think, when there is genuine uncertainty regarding its origins
and therefore its purposes"). See http://longlSth.wordpress.com/2007/12l11/satire-and-

the-fake-fi rst-person-voice/.
Professional news reporters have, on occasion, been fooled by patent nonsense. For
example, we read that"a report claiming Intemet Explorer users scored lower on IQ

tests... was released ... by what appeared to be a ... web-consulting firm called
Aptiquant. Major news outlets
including cNN, the BBC, NPR, CNET, Forbes and
London's Daily Mail and Telegraph
reported the story...." The report turned out to be
an "elaborate hoax." See:
http:/hvrvw.cnn.com/201llTECH/web/O8/03/explorer.repon.faked/index.html.
Subtle satire can easily be mistaken for a merely "false" report. For example, U.S.
Capitol Police announced they were "investigating The onion, a satiric media
organization, for issuing false reports on Twitter claiming that there was a hostage
situation inside the Capitol building." In the end, the police issued a simple statement
declaring the tweets conceming this "hostage" situation to be fake. The Onion, of course,
was using the word "hostage" satirically, but this ambiguity was lost on the Capital
Police. The incident sparked debate about the "limits of satire" on thousands of websites.
See, e.g.: http://mediadecoder.blogs.nytimes.com/2011/09/29lthe-onions-hostage-tweets-

draw-scrutiny/ and http:/ wvw.theeuardian.corr/world/blos/2011/sep/29lthe-onion-fakecongress-hostage-report.
Another satirical Onion story duped the main Iranian news agency into reporting that
according to one poll, rural whites prefer the Iranian president to President Obama. See:
http://news.yahoo.com/blogs/sidesho#iranian-news-aeency-duped-onion-story-obamapall:180154413.htm1.
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8. The

popularity of

ú6phony tweets":

The New York Times reported that "the phenomenon of phony Twitter accounts... is
nearly as old as social media itself. All it takes to create an identity is an e-mail address
and a ripe target with an outsize personalþ... And observing the tightrope that the band

of fake Twitter brothers must walk
parody is not easy, after all
can help salve the
sting of a desultory contest."
http://www.nvtimes.com/2012106/14lsports/basketball/impostors-on-twitter-oost-upduring-nba-fi nals.html.
One report indicates that the continuing "proliferation" of impersonations, "usually

satirical rather than supportive," on Twitter is "obvious"; victims include the Prime
Minister of Canada. http://wrightresult.com/201 1/12lhelp-impersonated-twitter/.
Journalists have developed guidelines on how to authenticate tweets. See J. Dorroh, A
journalist's guide to verifuing news tips on Twitter, International Journalists' Network
(October 5,2011), at: http://ijnet.org/er¡lstories/journalists-guide-verif ing-news-tipstwitter.

Twitter has set up a page providing "details on how to submit a ticket to get your Twitter
Impersonation resolved." https://www.lisalarter.com/bloe/twitter-impersonation-what-todo -when-this-happens-to -you/.
In January 2012, the "Twittersphere" was "hoodwinked" into believing the reclusive
author Cormac McCarthy "had entered the world of social networking."
http://www.theatlanticwire.com/technoloey/2012l01/unpublished-novelists-week-fakecormac-mccarth)¡/48068/. The victims of the hoax included not only McCarthy himself,
but Twitter's co-founder and executive chairman Jack Dorsey, who embanassingly
"announced to his 1.8 million followers: 'Join me in welcoming @CormacCMcCarthy to
Twitter!"' See: http://www.scotsman.com/scotland-on-sunday/scotland/twitter-)¡e-notfor-cormac-mccarthy-l-2097625 (indicating that "Tom Royal, deputy editor of Computer
Active magazine and a social media expert, said a series of high-profile bogus accounts
had damaged Twitter's credibility, but questioned whether impersonating a celebrity
online was necessanly a bad thing"). See also
http://www.thewire.com/technologv/2012l02llearning-cormac-mccarthy-twitterhoaxl48l47l(report on the incident by Atlantic V/ire writer Rebecca Greenfield, noting
that the "line" between parody and non-parody "blurs quickly").

Victims have developed various strategies to deal with the phenomenon; "There are
numerous Stephen Colberts, some of which ... actively pretended to be him ... until they
were found out, but not by Colbert, who doesn't have any interest in the issue. Pop
musician Momus found his Twitter doppelganger amusing, as it fit into his ideas of
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postmodernism and authorship." httn ://tweeteronix -com/hl o
impersonate-you- could-be-sued/.
9.

I I /watch-out-who-vou-

Fifty additional examples of fake Twitter accounts reported on in the media:

http://www.foxnews.com/story/0.2933.518480.00.htm1 (fake Twitter accounts in names
of CondoleezzaKce, Bill Gates, Tina Fey, Usama bin Laden, Rep. Don Young [R-AK],
composer Steve Reich, and news commentators Geraldo Rivera, Bill O'Reilly, and
Shepard Smith; article indicates that "sometimes the line can be blurry" between
recognizable and unrecognizable parodies);
http://www.christianpost.com/article/20090326/robert-h-schuller-joins-twitter-afterimposter-s-ouster/ (account in name of televangelist Robert H. Schuller attracted 1,000
readers in one week and was closed after Schuller complained to Twitter);
http://hoaxes.org/weblog/permalinVthe_dalai lama_twitters and_then_is_gone/ (fake
account in name of Dalai Lartahad 20,000 followers within one week and was closed);
http://www.sunbeltreporting.com/sunbelt-blog/bid/33449lTwitter-Identit)¡-TheftParodies-and-Cop]¡right-Infringement (many fake Oprah accounts with her photo and
tens of thousands of followers);
http://mashable.com/2010/05/27lbp-public-relations-twitter/ (fake account purporting to
be BP's public relations group, @BPGlobalPR, "offers dark, satirical commentary" about
Gulf of Mexico oil spill and is "run by an anonymous person");
725ltwitters(fake account in
name of actor Christopher Walken had at least 73,000 "avid followers" by March24,
2009, and was then closed);
.com/

htto

:

II

5

| 87

archive. mi d- dav. com/

I 0 8 O9-Mahendra-Sinsh-Dhoni-Sachin-

Tendulkar-Yuvraj-Sineh-Rahul-Dravid-Sourav-Gansuly-Twitter.htm (all members of top
Indian cricket team repeatedly impersonated; champion batsman Sachin Tendulkar has as
many as seven accounts with one of them, which has his photo, having over 4,594
followers);
http://sports.espn.go.com/mlb/news/story?id:4235409 (account in name of Dallas
Cowboys linebacker DeMarcus Ware gave false updates on his contract negotiations;
followers of fake Ben Roethlisberger were told that the Pittsburgh Steelers quarterback
has skin cancer; NBA star Shaquille O'Neal's name taken, "so he picked name The Real-Shaq and accumulated more than 1.16 million followers"; half-dozen Michael
Phelps accounts, "some of them obviously fake and some purporting to be real, even
though the swimming star says none are genuine");
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http://www.pcworld.com/article/166151/Tony_La_Russa_Twitter_suit.html (St. Louis
Cardinals manager Tony La Russa sued Twitter, claiming someone created fake account
and sent out "derogatory" remarks under his name; suit settled when Twitter agreed to
pay La Russa's legal fees and to contribute a small sum to his Animal Rescue
Foundation);
http://wwwjustmeans.com/bloss/social-media-trends-introducing-)'ou-to-world-ofphweeters (Rick Sanchez, Kanye West, Karl Lagerfeld; article indicates that "phony
tweets are considered a fun and lively social media trend... Some fake accounts are so
convincing that celebrities have to publicly state that they are not in fact behind the
account, while some have provoked anger, such as the @BPGlobalPR account");
http://www.forbes.com/2010/08/02lbp-anselina-jolie-technology+witter.html ("Users are
impersonating everything and everyone from BP to Angelina Jolie... There's a plethora of
online social commentators masked as tongue-in-cheek versions of powerful CEOs and
public figures on Twitter... And fake Microsoft chief @StevenABallmer seems to hate
everything from the 'dehnitely EVIL' iPad to Wall Street Journal tech columnist Walt
Mossberg");
com/click/stories/ 1 I 03/rahm
(Rahm Emanuel offered 5,000 dollars to meet his Twitter impersonator; the money was
donated to Young Chicago Authors group and the two appeared on the radio together);
159492115 fake and
(Chuck Norris, Megan Fox, Nick Nolte, Roger Clemens, Stephen Colbert, Michael Bay,
William Shatner, Abe Vigoda, CNN; article comments that "faux accounts are all the
tage" and that "fake Twitter accounts have been in the news a lot lately");
http://techcrunch.com/201 1/03/01/charlie-sheen-twitter/ (Charlie Sheen);
http://www.fakeblog.del2009l08l06ltwitterjackers-and -phweeters-top-10-twitter-fakeaccounts/ (David Hasselhof, Darth Vader, Roger Federer, Leona Lewis, Vanessa
Hudgens, Adam Sandler,

F

ranz Muenterfering);

techxav.com/2009107
and public relations

(Emma Watson

firm Tanner Friedman);

http:/Âvww.thewire.com/technology/2012l01/wendi-dene-twitter-account-fake/46889/
(For a while, "it appeared that Rupert Murdoch's much younger wife Wendi Deng was
helping him learn how to use Twitter, but now, News Corp. says it's just another
impostor.");
http:/lkrugman.bloes.n)'times.corn/2012l01/17lthe-golden-age-of-impersonatior/ (In a
New York Times article entitled "The Golden Age of Impersonation," Nobel Prize
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winner Paul Krugman explains that he, just like the Italian banker Mario Draghi, has been
impersonated on Twitter, and also on Google Plus; Krugman comments that in "the old
days, impersonating someone was hard," but that "these days, anyone can do it on social
media.");
http://movi eline.com/2009 I 07 I I 5 lanatomv-of-a- twitter-identitv-theft -fake-i onah-hill-tell salll (fake Jonah Hill account);
http://www.cleveland.com/movies/index.ssf/201 1/04/madnesùs_an_art_for_filmmake.h
tml (fake'Werner Herzog accounts; the director commented: ""There are adozen fake
Herzogs posing as me on Twitter and Facebook," he said. "I don't mind
I look at them
as my unpaid bodyguards.").
http //www. kfbk. com/pages/p_walsh.htrnl?article:
:

I 0 5 5 5 22 1

(UCLA defensive back

Randall Goforth).
buzzfeed.
g¡9 (Glen Greenwald and Eric Snowden).

Academic experiments and commentary on the frequent lack of verifiabitity and
authenticity of Internet identities:
10.

Academics have created fake twitter accounts which are actually "bots," i.e. computergenerated robotic texts, conning 500 people into interacting with them in the mistaken
belief that they're real people:

http://wvw.guardian.co.uk/commentisfree/video/201lldec/14lesc-ctrl-jon-ronson-twitterbots-video.
Discussingthe phenomenon of fake Intemet accounts and communications, one legal
commentator has written that the "inability to authenticate 'real-world' identþ means
that people who use the Internet should be, and largely are, skeptical that people are not

who they represent themselves to be." K. Malone, "Parody or Identity Theft: The HighWire Act of Digital Doppelgangers in California," in34 Hastings Communications and
Entertainment Law Journal 27 5, at 308 (Winter 2012).
Similarly, in her report on the Cormac McCarthy incident (see supra), Rebecca
Greenfield quoted the statement of one commentator: "If an account is not verified,
assume it's a fake," as well as the opinion of Vikfor Mayer-Schönberger, professor of
intemet governance at the Oxford Intemet Institute: "'We're in a ... postmodern world
where we can't tell the truth from fakery." According to Greenfield, "some argue... these
misrepresentations are apart of our own identities. The Internet is what Philosopher
Slavoj ZiZebcalled a 'space of false disidentification."'
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I
hoax/481471.
10.

online impersonation used

as a tool by law enforcement agents:

The Department of Justice is reported to be arguing "that afederal agent had the right to
impersonate a young woman online by creating a Facebook page in her name without her
knowledge.. . and to post photographs
including racy pictures of her and even one of
her young son and niece
to the phony social media account, which the agent was using
to communicate with suspected criminals." See:

:l

chri

woman-online#42ptzx8.

Similarly, an AP spokesman has stated that the agency is "extremely concemed and
find(s) it unacceptable that the FBI," during the course of a criminal investigation,
"misappropriated the name of The Associated Press and published a false story attributed
to AP." See: http://seattletimes.com/html/localnews/2024894799 fbifakestoryxml.html.

cH,2013 u.s. Dist. LEXIS 138327 (D. ore. sept. 26, 2013)
(indicating that "police departments have taken to creating false profiles for the purpose
see also Matot v.

of law enforcement").
I 1. Examples of

Internet impersonation dealt with in civil lawsuits:

Rall v. Hellman,284 A.D.2d 113 (2001) (author Ted Rall sued cartoonist Danny Hellman
when Hellman attributed statements to Rall in a series of emails that went out under
Rall's name; court called the emails aÍr"act of literary impersonation" and case never
went to trial); New York Stock Exchange. Inc. v. Gahary and Zito, 196 F.Supp2d 40t
(S.D.N.Y. 2001) (New York Stock Exchange sued for trademark infringement when
emails were posted in online forum in various forms of director's name, Richard Grasso;
lawsuit was dropped); Leser v. Penido , 62 AD 3d 510 G\f .Y. Appellate Div., I st Dept.,
2009) (plaintiff sued defendants claiming that they sought to destroy her business (i) by
making false allegations about her on the Intemet, and (ii) by using her name, photo and
e-mail address on the Internet, including on a pornographic site, to cast her and her
business in a negative and false light); Draker v. Schreiber, 271 S.W. 3d 3 18 (Tex. Ct.
App. 2008) (upholding summary judgment for defendants where plaintifl, assistant
principal Anna Draker, sued defendants for defamation and intentional infliction of
emotional distress, alleging that they posted a fake Myspace page which appeared to have
been created by Draker, contained her name, photo, and place of emplo¡rment, as well as
explicit and graphic sexual references); Layshock v. Hermitage Sch. Dist. , 496 F.
Supp.2d 587 (WD Pennsylvania2}}T) (student's opening of an offensive fake Myspace
profile in name of high school principal was an exercise of the student's "First
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Amendment right to freedom of expression"; he was therefore entitled to damages against
the school district for disciplining him in violation of his rights); Buckles v. Brides Club,
Inc., Case No. 2:08-cv-00849 CW (D.Utah, 2010) (Ash Buckles sued defendant who

allegedly created a fake blog and "linkedkin" account in Buckles' name).
http://www.spike.com/blos/steven-tvler-sues/68987 (Steven Tyler, singer in the
Aerosmith rock band, "sued unknown bloggers who ... impersonated him on the 'Web,
writing about the death of his mother and other 'intimate details' from his life");
http://www.newyorþersonalinjuryattomeybloe.corn/2009/1 1/new-)'ork-attorney-suesinternet-ooster-for-defamation-aft er-impersonation-psych-ho spital- sued.html (Glen
Feinberg, an attorney in New York, sued the SLS Residential psychiatric hospital and
Andrew Rath, a producer of videos, claiming that they "defamed him by impersonation in
an internet forum");
http://torontoist.com/2010/09/rob_fordJarody bloe_is_back_under a new name_despi
tilegal_threats/ (former Toronto Mayor Rob Ford sent cease-and- desist letter to owner
of satirical "RobFordMayor.com" blog mocking him; blog contained first-person entries
written in Ford's voice, and was "strewn liberally with references to bizate sexual acts");
http://www.citmedialaw.org/bloe/2009/wi11-glenn-beck-sue-defamatory-website-2009
(Glenn Beck filed WIPO claim against creator of allegedly defamatory site
glennbeckrapedandmurdereda youneeirlin 1 990.com).
See also

The activist group Invisible Children threatened to sue a website featuring parodies of
them; according to Invisible Children, the website was creating "public confusion." See:
http://www.guardian.co.uk/world/us-news-blog/2012ljun/20lkony-2012-group-lawsuitparody and htto://www.
12 I 06 lkonv-20 I 2-lawsuit/.

A plaintiff sued'to get to the bottom of an apparent impersonation on Twitter," in which
he was portrayed as making racist
statements.http://www.seattlepi.com/local/sound/article/Racism-and-Twitterimpersonation-promptt-893555
Even when personification itself is not an issue, the Internet satire provokes civil
disputes. "Birthers" Joseph Farah and Jerome Corsi sued Esquire over an article

ridiculing them. See: http://blogs.forbes.com/jeffbercovici/2O1 1/06/29lbirthers-sueesquire-over-parody-seeking-120-millior/ ("As often happens with satire on the internet,
the article was received by many readers ... as straight news, forcing Esquire to add an
update 'for those who didn't figure it out yet' : 'We committed satire this morning. . . ."').
The United States District Court for the District of Columbia dismissed the suit on First
Amendment grounds. Farah v. Esquire, Memorandum Opinion, _
httn://www.scrihd cnm
I 657 7 /F ARAH-et-al-v-E SOI IIRE-MemorandumOpinion-Dismissins-Case.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------X
:
RAPHAEL GOLB,
:
:
Petitioner,
:
:
v.
:
:
THE ATTORNEY GENERAL OF THE STATE :
OF NEW YORK,
:
:
Respondent. :
:
----------------------------------------------------- X

USDC SDNY
DOCUMENT
ELECTRONICALLY FILED
DOC #: _________________
21, 2016
DATE FILED: January
______________

15 Civ. 1709 (KPF)
OPINION AND ORDER

KATHERINE POLK FAILLA, District Judge:
Petitioner Raphael Golb was convicted in November 2010 in New York
State Supreme Court, New York County, of numerous criminal offenses
stemming from a startlingly intricate scheme to steal the identities of
individuals who took academic positions contrary to those espoused by
Petitioner’s father. Petitioner challenged his conviction at various levels of the
New York State court system, in the course of which 19 of his convictions were
upheld. Thereafter, on March 9, 2015, Petitioner filed a petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254 (the “Petition”) in this Court, in
which he challenged his remaining convictions for criminal impersonation in
the second degree and forgery in the third degree.
In broad summary, Petitioner contends that, under Shuttlesworth v. City
of Birmingham, 382 U.S. 87 (1965), and its progeny, he is entitled to a new trial
on all counts. Alternatively, Petitioner argues that his convictions should be
vacated because the underlying criminal impersonation and forgery statutes

Case 1:15-cv-01709-KPF Document 25 Filed 01/21/16 Page 2 of 53

JA1690

are unconstitutionally overbroad and vague, and because the trial court
contravened the Supreme Court’s decision in Garrison v. Louisiana, 379 U.S.
64 (1964). For the reasons that follow, the Petition is granted in part and
denied in part; two of Petitioner’s nineteen convictions are reversed, and the
remainder are left undisturbed.
BACKGROUND 1
A.

Factual Background
This case grew out of an academic disagreement over the origin of the

Dead Sea Scrolls (the “Scrolls”), which were discovered at an archeological site
called Qumran in the 1940s and 1950s. Many scholars have opined that the
Scrolls were written by a Jewish sect known as the Essenes, who lived close to
the caves where the Scrolls were found.
Norman Golb, a professor at the University of Chicago, has argued
against this view. Professor Golb believes that the Dead Sea Scrolls were
penned by a variety of different authors and kept in Jerusalem’s libraries until
70 CE, when they were moved to caves along the Dead Sea to keep them safe

1

The facts recited in this section are drawn from the parties’ submissions, including the
Petition (Dkt. #1), the Attorney General’s response to the Petition (the “Response”)
(Dkt. #18), and the exhibits accompanying those documents.
For convenience, the Court will refer to Petitioner’s opening brief as “Pet. Br.” (Dkt. #3);
Respondent’s opposition brief as “Resp. Opp.” (Dkt. #19); Petitioner’s reply brief as “Pet.
Reply” (Dkt. #21); and the parties’ supplemental briefs as “Pet. Sup. Br.” (Dkt. #24) and
“Resp. Sup. Br.” (Dkt. #23).
Parenthetical page numbers preceded by “A” are references to Petitioner’s Appendix in
the New York Court of Appeals, which is included in the Response as Exhibit F; those
preceded by “SA” are references to Respondent’s Supplemental Appendix in the New
York Court of Appeals, which is included in the Response as Exhibit H.

2
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from invading Roman soldiers. (Pet. Br. 6). Petitioner is Professor Golb’s son,
and he shares his father’s views regarding the origin of the Scrolls. (Id.).
In 2008, Petitioner assumed the identities of three academics — Frank
Moore Cross, Lawrence Schiffman, and Jonathan Seidel — in order to send a
series of emails regarding the Scrolls. Those emails formed the basis of
Petitioner’s prosecution.
1.

The Frank Moore Cross Emails

In mid-2008, the North Carolina Museum of Natural Sciences opened a
Scrolls exhibit, and invited University of North Carolina Professor Bart Ehrman
to lecture at the exhibit. (SA 1091). On July 17, 2008, Petitioner wrote an
anonymous blog post, arguing that the museum should not have allowed
Professor Ehrman to deliver a lecture because he (Professor Ehrman) was not a
Scrolls “specialist.” (Id. at 1091-96). The blog post also criticized Professor
Ehrman’s suggestion that the Essenes were the likely authors of the Scrolls.
(Id.).
Though the blog post certainly communicated his point, Petitioner upped
the ante. On July 20, 2008, Petitioner sent an email from
frank.cross2@gmail.com to four scholars at the University of North Carolina.
(SA 1013-16). The email contained a link to Petitioner’s anonymous blog post
and said, “It looks like Bart has gone and put his foot in his mouth again … I’m
seeing this crop up everywhere on the web.” (Id.). Petitioner signed the email
“Frank Cross.” (Id.). Petitioner acknowledges that Frank Moore Cross was a

3
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“well-known” Dead Sea Scrolls scholar who taught at Harvard University and
Wellesley College. (Pet. Br. 9-10). 2
2.

The Lawrence Schiffman Emails

A few months later, in the fall of 2008, the Scrolls were exhibited at the
Jewish Museum in New York City. The Jewish Museum invited Professor
Lawrence Schiffman, then Chair of the Hebrew and Judaic Studies Department
at New York University (“NYU”), to lecture at its exhibit. (SA 1, 56, 1072).
Professor Schiffman has written extensively about the Dead Sea Scrolls, and he
believes that the Scrolls were written by “a sect at Qumran.” (Id. at 4, 19).
On August 4, 2008, Petitioner published an article on
www.NowPublic.com, using the pseudonym “Peter Kaufman” (hereinafter, the
“Kaufman article”). (SA 1072-80). The Kaufman article accused Professor
Schiffman of plagiarizing some of Norman Golb’s ideas. (Id.). Here, again, it
was not enough for Petitioner to publish the article: Later that same day,
Petitioner used the email address “larry.schiffman@gmail.com” to send the
following message to four of Professor Schiffman’s graduate students:
Miryam, Sara, Cory, Ariel,
Apparently, someone is intent on exposing a minor
failing of mine that dates back almost fifteen years ago.
You are not to mention the name of the scholar in
question to any of our students, and every effort must
be made to prevent this article from coming to their
attention. This is my career at stake. I hope you will
all understand.

2

Professor Cross died in 2012.
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http://www.nowpublic.com/culture/plagiarism-anddead-sea-Scrolls-did-nyu-professor-snitch-chicagohistorians-work
Lawrence Schiffman
(Id. at 949). The link at the bottom of the email directed readers to the
Kaufman article.
The following day, August 5, 2008, Petitioner sent a similar message
from “larry.schiffman@gmail.com” to every member of Professor Schiffman’s
department at NYU. (SA 38, 958). The message said:
Dear colleagues,
Apparently, someone is intent on exposing a minor
failing of mine that dates back almost fifteen years ago.
Every effort must be made to prevent this article from
coming to students’ attention. This is my career at
stake. I hope you will all understand.
http://www.nowpublic.com/culture/plagiarism-anddead-sea-Scrolls-did-nyu-department-chairman-pilferchicago-historians-work
Lawrence Schiffman
(Id. at 958).
Not content to rest on these emails, Petitioner also emailed the Provost of
NYU and the Dean of the NYU Graduate School of Arts and Sciences as
Professor Schiffman, asking what he could do to “counter charges of plagiarism
that ha[d] been raised against [him].” (SA 956-57). Both emails contained a
link to the Kaufman article. (Id.). Shortly thereafter, Petitioner sent an email
from “Lawrence Schiffman” to NYU’s student newspaper, imploring its staff “not
to publish a word” about any plagiarism accusations. (Id. at 955).
5
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At Petitioner’s trial, Professor Schiffman testified that he felt “very
attacked” by Petitioner’s emails, “and basically for like a month I couldn’t do
[any]thing but respond to people’s inquiries.” (SA 24).
3.

The Jonathan Seidel Emails

In the fall of 2008, the Royal Ontario Museum (the “ROM”) in Toronto
also hosted a Scrolls exhibit. On November 22, 2008, Petitioner sent an email
from seidel.jonathan@gmail.com 3 to the Board of Trustees at the ROM, stating:
The public has the right to know whether the ROM
exhibit will indeed present the two basic theories
[regarding the origin of the Dead Sea Scrolls] in a
scientifically neutral manner ... , or if it will rather stick
to a “low-keyed assertion of the mainstream view.”
Furthermore, the public has a right to know if
University of Chicago historian Norman Golb, who is
widely considered to have debunked the traditional
theory of the Dead Sea Scrolls in his book, will be
excluded from participating in the museum’s lecture
series[.]
(SA 859-61). Petitioner signed the email “Jonathan Seidel.” (Id. at 861).
Petitioner later sent the Board of Trustees two follow-up emails (still as
Jonathan Seidel), urging them to include Professor Golb’s ideas in their lecture
series. (Id. at 862-63).
Soon after Petitioner wrote to the Board of Trustees, he used his
“seidel.jonathan@gmail.com” account to contact Dr. Risa Levitt Kohn (SA 864),
the curator for the ROM exhibit (id. at 860). Petitioner asked Dr. Kohn if she
was “planning to answer Golb’s critique of [her] catalogue.” (Id. at 864).

3

Professor Jonathan Seidel teaches Judaic Studies at the University of Oregon and
Portland State University. (SA 332). Professor Seidel studied with Professor Schiffman
at NYU in the 1980s. (Id. at 333).
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Finally, Petitioner sent emails from “seidel.jonathan@gmail.com” to
dozens of Dead Sea Scroll scholars; curiously, however, these emails
disparaged his father’s work. (SA 865-66, 884). Among other things, the
emails announced that Norman Golb’s “Chicago filth must be answered as
quickly as possible, so please let me know if you’re willing to help out.” (Id. at
865). Petitioner signed two of these emails “Jonathan S,” and he signed the
third “Jonathan Seidel.” (Id. at 865-66, 884).
B.

Procedural Background
1.

The Prosecution in New York State Supreme Court

Petitioner was charged with violating multiple sections of the New York
Penal Code. In particular, he was charged with two counts of identity theft in
the second degree, in violation of section 190.79; 15 counts of identity theft in
the third degree, in violation of section 190.78; ten counts of forgery in the
third degree, in violation of section 170.05; 20 counts of criminal
impersonation in the second degree, in violation of section 190.25; three counts
of aggravated harassment in the second degree, in violation of section 240.30,
and one count of unauthorized use of a computer, in violation of section
156.05. (A 3-24).
At his trial, Petitioner requested several specific jury instructions for the
forgery and criminal impersonation charges that are relevant here. (A 50-54).
Under New York law, “[a] person is guilty of forgery in the third degree when,
with intent to defraud, deceive or injure another, he falsely makes, completes
or alters a written instrument.” N.Y. Penal Law § 170.05. By contrast, “[a]
7
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person is guilty of criminal impersonation in the second degree when he ...
[i]mpersonates another and does an act in such assumed character with intent
to obtain a benefit or to injure or defraud another; or ... [i]mpersonates another
by communication by internet website or electronic means with intent to obtain
a benefit or injure or defraud another[.]” N.Y. Penal Law § 190.25.
Petitioner asked the trial court to instruct the jury that, under these two
statutes, an “injury” is
not limited to financial injury. However, not all injuries
are the subject of the criminal law. [i] Intending to
[harm]
another’s
reputation
by
disseminating
falsehoods is not the type of harm that the criminal law
recognizes. That type of injury may be redressed in the
civil courts ... [ii] Similarly, the injury intended must go
beyond intending to have another spend time
responding to accusations or criticisms. A defamation
does not become criminal simply because the alleged
injured party spends time responding to, or countering,
what he or she believes to be falsehoods ... [iii] Similarly,
intending to abuse, deride, provoke, with the use of
words, even vulgar words, is not the type of harm that
the criminal law recognizes.
(A 50).
Petitioner also requested the following instruction defining a “benefit”
under the criminal impersonation statute:
[N]ot all benefits are the subject of the criminal law. The
fact that a defendant may gain emotional pleasure from
harming another’s reputation, from informing the
public or the academic community of perceived
wrongdoing, from provoking debate, from getting
another to respond to criticisms, and/or from irritating
another is not the type of benefit that the criminal law
recognizes.
(A 51).
8
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Finally, Petitioner requested an instruction that, under the forgery
statute, an “[i]ntent to defraud means an intention to deceive another person,
and induce such person, in reliance on the deception, to assume, create,
transfer, alter or terminate a right, obligation, or power.” (A 52).
In addition to submitting his own instructions, Petitioner also objected to
the trial court’s proposed instructions. (A 56-59). He observed that the
“[c]ourt’s proposed charge d[id] not define ‘injury,’” and argued that “[l]eaving
this crucial term to be interpreted as anything ‘hurtful’ ... renders the term
unconstitutionally vague and overbroad.” (Id. at 57). Similarly, he argued,
“[d]efining benefit as ‘any gain or advantage,’ no matter how intangible,
psychological or spiritual, renders the term unconstitutionally vague and
impossibly overbroad.” (Id.). Finally, Petitioner objected that the court’s
definition of the term “defraud” was “both vague and overbroad.” (Id. at 56).
Under the trial court’s definition, Petitioner argued, he could be convicted if he
assumed an identity with the intent to “hurt someone’s feelings” or criticize
someone’s scholarship, which, in his view, would be unconstitutional. (Id.
at 57).
Despite Petitioner’s objections, the trial court did not define the word
“injury” for the jury, and it defined a benefit as “[a]ny gain or advantage to the
beneficiary … includ[ing] any gain or advantage to a third person pursuant to
the desire or consent of the beneficiary.” (SA 814). The trial court also defined
an “intent to defraud” as a “conscious objective or purpose ... to deceive or trick
another with intent to deprive that person of his or her right or in some
9
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manner to do him or her an injury”; the court did not explain in greater detail
what this “injury” might entail. (Id. at 806).
The jury convicted Petitioner on 30 counts: two counts of identity theft in
the second degree; 14 counts of criminal impersonation in the second degree;
ten counts of forgery in the third degree; three counts of aggravated
harassment in the second degree; and one count of unauthorized use of a
computer. People v. Golb, 960 N.Y.S.2d 66, 67 (1st Dep’t 2013) (“Golb I”).
Petitioner was sentenced to an aggregate term of six months’ imprisonment.
Id.
2.

The Appeal to the First Department

Defendant appealed his case to the Appellate Division, First Department,
arguing, in relevant part, that the statutes under which he was convicted were
unconstitutionally vague and overbroad. Golb I, 960 N.Y.S.2d at 69. He also
insisted that it was:
constitutionally impermissible to include an intent to
influence a constitutionally-protected academic debate
within the concept of fraud, injury or benefit, that
allowing injury to reputation to satisfy the injury
element would effectively revive the long-abandoned
offense of criminal libel, and that, in any event, the
alleged truth of the content of the emails should have
been permitted as a defense.
Id. at 68.
The Appellate Division rejected these arguments and held that the
challenged statutes were not “vague or overbroad on [their] face or as applied.”
Golb I, 960 N.Y.S.2d at 69. The court explained that “[t]he People were

10
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required to prove that defendant had the specific fraudulent intent to deceive
email recipients about his identity, and to obtain benefits or cause injuries as a
result of the recipients’ reliance on that deception.” Id. In other words, “[t]he
statutes criminalized the act of impersonation and its unlawful intent, not the
content of speech falsely imputed to the victims.” Id.
The Appellate Division further insisted that the trial court “was under no
obligation to limit the definitions of ‘injure’ or ‘defraud’—terms used in the
forgery and criminal impersonation statutes—to tangible harms such as
financial harm.” Golb I, 960 N.Y.S.2d at 68 (citations omitted). In addition, the
First Department found that the trial court “properly employed the statutory
definition of ‘benefit’ as ‘any gain or advantage’ to [the] defendant or to another
person.” Id. (citation omitted). In any event, the court found, “the evidence
established that [Petitioner] intended harm that fell within the plain meaning of
the term ‘injure,’ and that was not protected by the First Amendment,
including damage to the careers and livelihoods of the scholars he
impersonated.” Id. At the same time, Petitioner “intended to create specific
benefits for his father’s career. The fact that the underlying dispute between
[Petitioner] and his father’s rivals was a constitutionally[ ]protected debate does
not provide any First Amendment protection for acts that were otherwise
unlawful.” Id.
Ultimately, the Appellate Division upheld Petitioner’s convictions on 29
counts, but reversed the conviction on one count of identity theft in the second

11
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degree, finding insufficient evidence to support it. See Golb I, 960 N.Y.S.2d
at 69.
3.

The Proceedings Before the New York Court of Appeals

On March 11, 2013, Petitioner was granted leave to appeal the First
Department’s decision to the New York Court of Appeals. People v. Golb, 20
N.Y.3d 1099 (2013) (“Golb II”). In a split decision, the Court of Appeals affirmed
in part and reversed in part. People v. Golb, 23 N.Y.3d 455 (2014) (“Golb III”).
a.

The Majority Opinion
i.

The Criminal Impersonation Convictions

The majority opinion began by considering whether the trial court had an
obligation to define the terms “injure” and “benefit” under New York’s criminal
impersonation statute. See Golb III, 23 N.Y.3d at 464-66. It explained that
[c]ases applying Penal Law § 190.25 [the criminal
impersonation statute] have traditionally involved
monetary fraud or interference with government
operations … Here, [the] defendant did not cause any
pecuniary loss or interfere with governmental
operations. While we agree with [the] defendant that the
statutory terms “injure” and “benefit” cannot be
construed to apply to any injury or benefit, no matter
how slight, we conclude that injury to reputation is
within the “injury” contemplated by Penal Law § 190.25.
Many people, particularly with a career in academia, as
relevant to this case, value their reputations at least as
much as their property, and we believe the legislature
intended that the scope of the statute be broad enough
to capture acts intended to cause injury to reputation.
Accordingly, a person may be found guilty of criminal
impersonation in the second degree if he or she
impersonates another with the intent to cause a
tangible, pecuniary injury to another, or the intent to
interfere with governmental operations (see e.g. People
v. Hooks, 71 A.D.3d 1184, 896 N.Y.S.2d 501 [3d Dept.
12
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2010]; People v. Nawrocki, 163 A.D.2d 887, 558
N.Y.S.2d 769 [4th Dept. 1990]). In addition, a person
who impersonates someone with the intent to harm the
reputation of another may be found guilty of this crime.
Here, there was sufficient evidence to support the jury’s
finding that [the] defendant’s emails impersonating
Schiffman, Seidel and Cross were more than a prank
intended to cause temporary embarrassment or
discomfiture, and that he acted with intent to do real
harm.
Id. at 465-66 (emphasis and bracketed material in original). Thus, the Court of
Appeals upheld the convictions on nine counts of criminal impersonation in the
second degree, which were based on the emails that Petitioner sent as
Schiffman, Seidel, and Cross. Id. at 466, 469.
At the same time, the Court of Appeals vacated the convictions for
criminal impersonation that were based on “the mere creation of email
accounts” in other peoples’ names. Golb III, 23 N.Y.3d at 466. The Court
explained that the creation of email accounts — “in contrast to the use of those
accounts to send emails” — does not cause “substantial harm to anyone.” Id.
As a result, creating email accounts “does not constitute criminal conduct
under Penal Law § 190.25.” Id.
The Court of Appeals also vacated the conviction for criminal
impersonation that was based on “the email sent from the Seidel email address
to Dr. Kohn, asking her opinion on the differing theories about the Scrolls and
whether she was planning to answer Professor Golb’s critique.” Golb III, 23
N.Y.3d at 466. It found that “this email sent in another person’s name d[id] not

13
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prove the requisite intent to cause injury, either to reputation or otherwise.”
Id.
ii.

The Forgery Convictions

The Court of Appeals upheld Petitioner’s convictions on ten counts of
forgery in the third degree. The Court explained that it was possible to commit
forgery with an intent to “‘defraud, deceive or injure another,’” and in this case,
there was “sufficient evidence to show that [the] defendant deceived people by
sending emails from accounts in the names of Schiffman, Seidel and Cross.”
Golb III, 23 N.Y.3d at 468 (quoting N.Y. Penal Law § 170.05).
iii.

The Convictions Under Other Statutes

The Court of Appeals vacated Petitioner’s convictions for aggravated
harassment in the second degree, unauthorized use of a computer, and identity
theft in the second degree. First, it vacated the convictions for aggravated
harassment, finding the underlying statute to be “unconstitutionally vague and
overbroad.” Golb III, 23 N.Y.3d at 467. The relevant section of the harassment
statute made it a crime to communicate with another person “in a manner
likely to cause annoyance or alarm,” with the “intent to harass, annoy,
threaten or alarm.” N.Y. Penal Law § 240.30. According to the Court of
Appeals, this language “criminalize[d], in broad strokes, any communication
that ha[d] the intent to annoy”; thus, there was simply “‘no fair reading’” of the
statute that “‘support[ed] or even suggest[ed] the constitutionally necessary
limitations on its scope.’” Golb III, 23 N.Y.3d at 467 (quoting People v. Dietze, 75
N.Y.2d 47, 52 (1989)).
14
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The Court of Appeals also vacated Petitioner’s conviction for
unauthorized use of a computer under N.Y. Penal Law § 156.05, concluding
that “the definitions and wording of [that] statute and the legislative history
indicate that the statute is intended to reach a person who accesses a
computer system without permission (i.e., a hacker) and the language does not
appear to encompass [Petitioner’s] conduct here.” Golb III, 23 N.Y.3d at 468.
Finally, the Court found insufficient evidence to support the remaining count of
identity theft in the second degree. Id. at 468-69.
Because the Court of Appeals sustained Petitioner’s convictions on only
19 of 29 counts (nine counts of criminal impersonation in the second degree
and ten counts of forgery in the third degree), it remanded the case to the trial
court for resentencing. Golb III, 23 N.Y.3d at 471-72.
b.

Chief Judge Lippman’s Opinion

Chief Judge Lippman concurred in part and dissented in part. He agreed
with the majority’s decision to vacate some of Petitioner’s convictions, but, in
his view, the indictment should have been “dismiss[ed] ... in its entirety.” Golb
III, 23 N.Y.3d at 469-71 (Lippman, C.J., concurring and dissenting).
The Chief Judge argued that the criminal impersonation statute was
overbroad because it criminalized impersonation that was “meant to be
harmful or beneficial in any way.” Golb III, 23 N.Y.3d at 470 (Lippman, C.J.,
concurring and dissenting). He further found that “[t]he problem of the
statute’s substantial overbreadth is not obviated by the Court’s pronouncement
that the enactment should not be understood to criminalize conduct not
15
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intended to cause ‘real harm.’” Id. In his view, “many things said using an
assumed identity are constitutionally protected from civil or criminal sanction,
even though they are more than pranks and are intended to cause real harm or
to obtain real benefit.” Id. He also expressed concern that “this prosecution’s
use of the statute was not limited in the way the Court now says it should have
been[.]” Id.
The Chief Judge found the forgery statute to be “similarly objectionable.”
Golb III, 23 N.Y.3d at 471. He explained that treating “pseudonymous emails
as forgeries when they are made with some intent to ‘injure’ in some undefined
way is no different than penalizing impersonation in Internet communication
for the same amorphous purpose. Both treatments give prosecutors power
they should not have to determine what speech should and should not be
penalized.” Id.
The Chief Judge concluded by observing that “[c]riminal libel has long
since been abandoned, not least of all because of its tendency in practice to
penalize and chill speech that the constitution protects, and it has been
decades since New York’s criminal libel statute was repealed.” Golb III, 23
N.Y.3d at 471 (citing Garrison v. Louisiana, 379 U.S. 64 (1964) and Ashton v.
Kentucky, 384 U.S. 195 (1966)). As a result, he argued, “[t]he use of the
criminal impersonation and forgery statutes now approved amounts to an
atavism at odds with the First Amendment and the free and uninhibited
exchange of ideas it is meant to foster.” Id.

16
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c.

The Motion for Reargument

Petitioner moved for reargument, noting first that the Court of Appeals
had limited the scope of the statutes under which he convicted, so that they
would not criminalize conduct that caused “any injury or benefit, no matter
how slight.” (Response, Ex. K at 1-2 (quoting Golb III, 23 N.Y.3d at 465)). He
recalled that he had been “tried under the much broader theory that any
intended injury or benefit, no matter how trivial or spiritual, was sufficient to
find him guilty.” (Id.). As a result, Petitioner insisted, under Shuttlesworth v.
City of Birmingham, 382 U.S. 87 (1965), and its progeny, he was entitled to a
new trial. (See generally Response, Ex. K).
On September 4, 2014, the Court of Appeals denied Petitioner’s motion
for reargument without comment. People v. Golb, 24 N.Y.3d 932 (2014)
(“Golb IV”).
4.

The Proceedings on Remand

Following remand to the trial court, Petitioner moved to set aside the
jury’s verdict under N.Y. Crim. Proc. Law § 330.30. (See Response, Ex. M at 2).
Essentially, Petitioner argued that he was entitled to a new trial for the reasons
stated in his motion for reargument. (Id. at 23). The trial court found that
Petitioner’s 330.30 motion was time-barred because he had failed to bring the
motion before his first sentencing proceeding. (Id.). As a result, the trial court
denied Petitioner’s motion, and resentenced him to two months’ imprisonment.
(Id. at 2, 23).

17
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Petitioner appealed the trial court’s denial of his 330.30 motion to the
First Department. (See generally Response, Ex. M). The Appellate Division
held that it would be procedurally “improper to consider or review [Petitioner’s]
present challenges regarding his CPL 330.30 motion.” People v. Golb, 5
N.Y.S.3d 46, 47 (1st Dep’t 2015) (“Golb V”). Moreover, the Appellate Division
maintained, even if Petitioner’s claims were “reviewable on this appeal, his CPL
330.30 motion was properly denied as untimely since it was not made prior to
the original sentence.” (Id. (citations omitted)). Finally, “even upon considering
the merits of [Petitioner’s] argument that he was tried under an
unconstitutionally broad reading of statutes that were subsequently narrowed,”
the Appellate Division found that “this issue has already been addressed by the
Court of Appeals. [Petitioner] raised this exact argument on his application to
the Court of Appeals for reargument which was also denied.” Id. (internal
citations omitted).
The Court of Appeals declined to review the Appellate Division’s decision.
People v. Golb, 26 N.Y.3d 929 (2015) (“Golb VI”).
DISCUSSION
A.

Applicable Law
Under the Antiterrorism and Effective Death Penalty Act of 1996

(“AEDPA”), a federal court cannot grant a petition for a writ of habeas corpus
based on a claim that was “adjudicated on the merits in State court
proceedings” unless a state court’s decision: (i) “was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by
18
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the Supreme Court of the United States”; or (ii) “was based on an unreasonable
determination of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d). This is a “highly deferential standard for
evaluating state-court rulings, which demands that state-court decisions be
given the benefit of the doubt.” Cullen v. Pinholster, 563 U.S. 170, 181 (2011)
(quoting Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (per curiam)).
Federal law is “clearly established” when it is expressed in “the holdings,
as opposed to the dicta, of [the Supreme Court’s] decisions.” Howes v. Fields,
__ U.S. __, 132 S. Ct. 1181, 1187 (2012) (internal quotation marks omitted). A
state court’s decision is “contrary” to clearly established federal law when the
state court “applies a rule that contradicts the governing law set forth in” a
Supreme Court opinion or “confronts a set of facts that are materially
indistinguishable from a decision of [the Supreme] Court and nevertheless
arrives at a … different [result].” Williams v. Taylor, 529 U.S. 362, 405-06
(2000). And a state court’s decision can only be considered “unreasonable” if
“there is no possibility fairminded jurists could disagree that the state court’s
decision conflicts with [the Supreme] Court’s precedents.” Harrington v.
Richter, 562 U.S. 86, 102 (2011); see also Woods v. Donald, ___ U.S. ___, ___,
135 S. Ct. 1372, 1376 (2015) (per curiam)(explaining that AEDPA only allows
federal habeas courts to overturn state court decisions “when there could be no
reasonable dispute that they were wrong”); Vega v. Walsh, 669 F.3d 123, 126
(2d Cir. 2012).

19
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When a federal court reviews a state court’s factual determinations,
those decisions “shall be presumed to be correct,” and that presumption can
only be rebutted by “clear and convincing evidence.” 28 U.S.C. § 2254(e)(1);
see also McKinney v. Artuz, 326 F.3d 87, 101 (2d Cir. 2003).
B.

Under Shuttlesworth and Its Progeny, Petitioner Is Entitled to a
New Trial on Two of His Nineteen Counts of Conviction
1.

This Court Must Give AEDPA Deference to the State Court’s
Determination That Petitioner Was Not Entitled to a New Trial

After the Court of Appeals rendered its decision, Petitioner moved to
reargue his case. (Response, Ex. K at 1). In his motion, Petitioner insisted that
under Shuttlesworth and its progeny, he had a constitutional right to a new
trial. (See generally Response, Ex. K). Nevertheless, the Court of Appeals
denied Petitioner’s motion for reargument without comment. Golb IV, 24
N.Y.3d at 932. This summary denial of Petitioner’s constitutional claim is
entitled to AEDPA deference.
As explained above, a state court’s decision is entitled to AEDPA
deference if it resolves a federal constitutional question “on the merits.” 28
U.S.C. § 2254(d). The Supreme Court has explained that, “when a state court
issues an order that summarily rejects without discussion all the claims raised
by a defendant, including a federal claim that the defendant subsequently
presses in a federal habeas proceeding, the federal habeas court must presume
(subject to rebuttal) that the federal claim was adjudicated on the merits.”
Johnson v. Williams, __ U.S. __, 133 S. Ct. 1088, 1091 (2013) (emphasis in
original); see also Harrington, 562 U.S. at 99. This presumption can only be
20
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rebutted by evidence or a feature of state law suggesting that the state court
disposed of the federal issue on other grounds. See Harrington, 562 U.S. at 99100.
Here, there is no reason to believe that the Court of Appeals did
something other than reject the merits of Petitioner’s Shuttlesworth claim when
it denied his motion for reargument. See Golb V, 5 N.Y.S.3d at 47 (“[E]ven
upon considering the merits of [Petitioner’s Shuttlesworth] argument ... , we find
that this issue has already been addressed by the Court of Appeals. [Petitioner]
raised this exact argument on his application to the Court of Appeals for
reargument which was ... denied.” (emphases added) (internal citations
omitted)). As a result, this Court must accord AEDPA deference to the Court of
Appeals’ decision to reject Petitioner’s constitutional argument. See 28 U.S.C.
§ 2254(d).
2.

It Was Unreasonable for the Court of Appeals to Deny
Petitioner’s Request for a New Trial, But Only as to Two
of the Criminal Impersonation Counts
a.

Shuttlesworth and Subsequent Decisions

Petitioner argues that the Court of Appeals acted contrary to
Shuttlesworth when it denied his request for a new trial; as such, a brief
discussion of that case is in order. In Shuttlesworth, the Supreme Court
considered a city ordinance that prohibited “stand[ing] or loiter[ing] upon any
street or sidewalk ... after having been requested by any police officer to move
on.” 382 U.S. at 90. The Court noted that, if the statute were read literally, it
would allow individuals to “stand on a public sidewalk in Birmingham only at
21
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the whim of any police officer of that city.” Id. Such a reading would, of
course, be unconstitutional. Id. To avoid this constitutional problem, the
Alabama Court of Appeals ruled that the ordinance was only applicable to
individuals who “st[ood], loiter[ed], or walk[ed] on a street or sidewalk so as to
obstruct [the] free passage [of others],” and ignored a police officer’s request “to
move on.” Id. at 91 (emphasis added).
Crucially, however, this limiting construction was adopted two years
after Fred Shuttlesworth was convicted for violating the ordinance.
Shuttlesworth, 382 U.S. at 91-92. Thus, the Supreme Court observed:
[The trial court] may have found [Mr. Shuttlesworth]
guilty
only
by
applying
the
literal—and
unconstitutional—terms of the ordinance. Upon the
evidence before him, the trial judge as finder of the facts
might easily have determined that [Mr. Shuttlesworth]
had created an obstruction, but had subsequently
moved on. The court might alternatively have found
that [Mr. Shuttlesworth] himself had created no
obstruction, but had simply disobeyed Patrolman
Byars’ instruction to move on. In either circumstance
the literal terms of the ordinance would apply; in neither
circumstance would the ordinance be applicable as now
construed by the Alabama Court of Appeals. Because
we are unable to say that the Alabama courts in this case
did not judge the [Mr. Shuttlesworth] by an
unconstitutional construction of the ordinance, [his]
conviction under [the ordinance] cannot stand.
Id. at 92 (emphasis added).
Petitioner argues that his case is on all fours with Shuttlesworth. (See
Pet. Br. 3-4, 34). He reasons that he was convicted under laws that were
overbroad, and that after his conviction, a state appellate court narrowed the
reach of the relevant laws so that they would not offend the federal
22
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constitution. (Id.). Petitioner contends that here, as in Shuttlesworth, there is
no way to tell whether he would have been convicted if the trial court had
applied the narrower construction of the relevant statutes. (Id.). In
consequence, Petitioner insists, his convictions “cannot stand” (id. at 34), and
the Court of Appeals’ statement to the contrary was inconsistent with “‘clearly
established Federal law’” (id. at 27 (quoting 28 U.S.C. § 2254(d))).
Petitioner’s argument places too much emphasis on Shuttlesworth, and
too little emphasis on the Supreme Court decisions that followed it.
Shuttlesworth held that, when a defendant is convicted under an overbroad
statute, and the statutory overbreadth may have been the reason for the
defendant’s conviction, the conviction cannot stand. See Shuttlesworth, 382
U.S. at 92. In the years since Shuttlesworth was decided, however, the
Supreme Court has clarified that, when a defendant is convicted under an
overbroad statute that is subsequently narrowed, and the overbreadth could
not have affected the outcome of the defendant’s case, the defendant will not be
entitled to relief.
The clarification began with Pope v. Illinois, 481 U.S. 497 (1987). In that
case, two defendants were convicted under an Illinois obscenity statute that
criminalized the sale of materials lacking serious value for “ordinary adults in
the ... State of Illinois.” Id. at 499-500. After their convictions, however, the
Supreme Court held that, under the First Amendment, Illinois could not ban
the sale of materials simply because adults in that state would find that the
materials lacked “serious literary, artistic, political, or scientific value.” Id. at
23
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500-01. Rather, Illinois could only ban the sale of materials if no “reasonable
person” — in Illinois or elsewhere — “would find such value in the material[s],
taken as a whole.” Id. While acknowledging that the defendants were
convicted under a statute that had First Amendment flaws, the Court
nonetheless found that they would not be entitled to new trials if: (i) the statute
gave the defendants adequate “notice” that selling their magazines would be
considered criminal; and (ii) the flawed jury instructions were harmless
“beyond a reasonable doubt.” Id. at 502; see also id. at 503 (explaining that
the flawed instructions could be considered harmless beyond a reasonable
doubt if, given the evidence in the record, “no rational juror, … properly
instructed,” could acquit the defendants).
In later cases, the Court confirmed that, if a defendant is convicted
under an overbroad statute that is subsequently given a limiting construction,
the reviewing court must consider whether any overbreadth contributed to the
verdict in the defendant’s case. When a statute is overbroad, one could say
that the statute is missing some element that would allow it to pass
constitutional muster. Cf. Descamps v. United States, __ U.S. __, 133 S. Ct.
2276, 2292 (2013) (suggesting, in a different context, that “[m]ost overbroad
statutes can ... be characterized as missing an element”). And when a
defendant is convicted under jury instructions that omit an element of a crime,
an appellate court must consider whether the flawed instructions were
harmless “beyond a reasonable doubt.” Neder v. United States, 527 U.S. 1, 15
(1999). If the reviewing court determines that the instructions were indeed
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harmless beyond a reasonable doubt, the defendant will not be entitled to a
new trial. See id. at 15-16.
While its analysis is guided by the principles articulated in Pope and
Neder, this Court is also mindful that “[t]he test for whether a federal
constitutional error was harmless depends on the procedural posture of the
case.” Davis v. Ayala, __ U.S. __, 135 S. Ct. 2187, 2197 (2015). On direct
appeal, a court must ask whether any constitutional error was “harmless
beyond a reasonable doubt.” Id. (quoting Chapman v. California, 386 U.S. 18,
24, (1967)). “In a collateral proceeding,” however, “the test is different.” Id. A
federal habeas petitioner is only entitled to relief if he or she can demonstrate
that a constitutional error “had substantial and injurious effect or influence in
determining the jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637
(1993) (quoting Kotteakos v. United States, 328 U.S. 750, 776 (1946)). This
more lenient test serves “the States’ interest in finality,” promotes state
“sovereignty over criminal matters,” and ensures that the writ of habeas corpus
serves its purpose of affording relief only to those “grievously wronged.” Id.; see
also Fry v. Pliler, 551 U.S. 112, 117 (2007).
Applying all of these cases, the Court concludes that Petitioner is entitled
to a new trial on two counts of criminal impersonation in the second degree,
Counts 33 and 37. He is not, however, entitled to a new trial on the remaining
seven counts of criminal impersonation in the second degree. Nor is Petitioner
entitled to a new trial on any of the ten counts of forgery in the third degree.
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b.

Petitioner Is Entitled to a New Trial on Counts 33 and 37

After Petitioner was convicted on multiple counts of criminal
impersonation in the second degree, the Court of Appeals narrowed the scope
of the criminal impersonation statute. The plain language of the statute
provides that “[a] person is guilty of criminal impersonation in the second
degree when he ... [i]mpersonates another ... with intent to obtain a benefit or to
injure or defraud another[.]” N.Y. Penal Law § 190.25 (emphasis added).
Following Petitioner’s convictions, the Court of Appeals held that “the statutory
terms ‘injure’ and ‘benefit’ c[ould not] be construed to apply to any injury or
benefit, no matter how slight.” Golb III, 23 N.Y.3d at 465 (emphasis in original).
Instead, it concluded that, under section 190.25, an “intent ... to injure” is an
intent to cause “real harm” or “substantial harm.” Id. at 466. The Court of
Appeals then identified three kinds of cases in which a defendant will have the
requisite “intent ... to injure”: (i) cases where the defendant “inten[ds] to cause
a tangible, pecuniary injury to another”; (ii) cases where a defendant “inten[ds]
to interfere with governmental operations”; and (iii) cases where a defendant
“inten[ds] to harm the reputation of another.” Id.
Because Petitioner was convicted under an overbroad statute that was
narrowed after his trial, the Court of Appeals should have considered whether
the statutory overbreadth had any effect on Petitioner’s case. See
Shuttlesworth, 382 U.S. at 92. More specifically, the Court of Appeals should
have considered whether: (i) the overbroad statute gave Petitioner adequate
notice that his conduct would be considered criminal; and (ii) the overbreadth
26
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of the jury instructions in Petitioner’s case was harmless beyond a reasonable
doubt. See Pope, 481 U.S. at 502-03. In light of AEDPA, this Court accepts as
given that, when the New York Court of Appeals considered Petitioner’s motion
for reargument, it undertook both of these inquiries and determined that
Petitioner was not entitled to relief. See Harrington, 562 U.S. at 98.
Reviewing the record, this Court concludes that no reasonable jurist
could find the overbroad jury instructions to be harmless beyond a reasonable
doubt with respect to Counts 33 and 37 of the indictment. Those counts
alleged that Petitioner committed criminal impersonation in the second degree
when he sent emails from the account of “seidel.jonathan@gmail.com” to
dozens of Dead Sea Scrolls scholars on November 24, 2008 (the “November 24
email”), and December 6, 2008 (the “December 6 email”). (See A 16, 18, 27).
These perplexing emails describe Professor Golb’s views as “filth,” and ask if
anyone “could help prepare a response.” (SA 865-66, 884).
To find that the overbroad instructions on Counts 33 and 37 were
harmless beyond a reasonable doubt, one would have to find overwhelming
evidence that Petitioner sent the two emails with the intent to cause
“substantial harm” to someone’s reputation, or with the intent to obtain more
than a “slight” benefit. Golb III, 23 N.Y.3d at 465-66; see Pope, 481 U.S. at
502-03. Looking to the record, the Court finds some evidence that Petitioner
sent the November 24 and December 6 emails with the intent to cause
substantial harm to Jonathan Seidel’s reputation. For example, after Petitioner
sent his November 24 email, Dr. Eliot Braun responded that he was “appalled
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by the language ... concerning ‘Chicago filth.’” (SA 880). Nevertheless,
Petitioner sent Dr. Braun a follow-up email — still as Jonathan Seidel — that
said: “I repeat, this is nothing but filth ... Golb has consistently misrepresented
the history of scholarship on [S]crolls and the [S]crolls themselves[.]” (Id.). It is
not clear why Petitioner would repeat language that Dr. Braun deemed
offensive unless he was waging a campaign to damage Jonathan Seidel’s
reputation among Near East scholars (including Dr. Braun).
Nevertheless, the record also contains evidence that Petitioner did not
send the November 24 and December 6 emails with the intent to harm
Jonathan Seidel’s reputation. Between November 21, 2008, and November 24,
2008, Petitioner sent multiple emails from the seidel.jonathan@gmail.com
account to the Royal Ontario Museum, urging the Board of Directors there to
include Professor Golb’s theories in a Dead Sea Scrolls exhibit. (SA 859-63).
These emails suggest that Petitioner was counting on Jonathan Seidel’s good
name to help persuade the ROM to consider Professor Golb’s work. If
Petitioner were counting on Jonathan Seidel’s good reputation, it is not clear
why he would send emails intending to damage it.
Faced with this conflicting evidence, a properly instructed jury might not
find that Petitioner sent the November 24 and December 6 emails to damage
Jonathan Seidel’s reputation or to cause any other kind of “substantial harm.”
Golb III, 23 N.Y.3d at 466. Instead, a properly instructed jury might conclude
that Petitioner sent the November 24 and December 6 emails to draw attention
to his father’s work, or to identify scholars who disagree with his father’s
28
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theories, or to obtain some “slight” personal satisfaction. Id. at 465. Because
it is not clear that Petitioner sent the emails with the intent to cause
“substantial harm,” or to obtain more than a “slight” benefit, it was
unreasonable for the Court of Appeals to conclude that the overbroad jury
instructions on Counts 33 and 37 were harmless beyond a reasonable doubt.
For the same reason, the Court finds that the overbroad jury instructions “had
substantial and injurious effect or influence in determining the jury’s verdict”
on Counts 33 and 37. Brecht, 507 U.S. at 637. Petitioner is therefore entitled
to a new trial on these two counts.
c.

Petitioner Is Not Entitled to a New Trial on the
Remaining Criminal Impersonation Counts

Counts 7, 10, 13, 16, 19, 25, and 46 of the indictment alleged that
Petitioner committed criminal impersonation in the second degree by sending
five emails as Lawrence Schiffman, one email as Jonathan Seidel, and one as
Frank Moore Cross. (See A 26-28). Given the evidence in the record, it would
have been reasonable for the Court of Appeals to conclude that: (i) Petitioner
had adequate notice that sending these emails would be illegal; and (ii) the
overbroad jury instructions for Counts 7, 10, 13, 16, 19, 25, and 46 were in
fact harmless “beyond a reasonable doubt,” Pope, 481 U.S. at 502-03 (and, a
fortiori, did not have a “substantial and injurious effect or influence in
determining the jury’s verdict” under Brecht, see Davis, 135 S. Ct. at 2198-99).
Accordingly, no new trial is warranted.
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i.

Reasonable Jurists Could Conclude That Section
190.25 Gave Petitioner Adequate Notice That He
Was Engaging in Criminal Conduct

The plain language of section 190.25 prohibits impersonation with an
“intent to obtain a benefit or to injure ... another.” N.Y. Penal Law § 190.25
(emphasis added). Reasonable jurists could conclude that, while this language
might be “imprecise at its fringes,” Petitioner should not have been “surprised
to learn” that it criminalized impersonation with an intent to obtain a
substantial benefit or cause a substantial injury. Osborne v. Ohio, 495 U.S.
103, 116 (1990); cf. Hamling v. United States, 418 U.S. 87, 114-16 (1974)
(finding that defendant convicted under an overbroad pornography statute
should not have been surprised to learn that it was a crime to mail “hard-core
pornography”). As the Court will explain below, there was overwhelming
evidence that Petitioner intended to obtain substantial benefits or to cause
substantial injuries when he sent the emails referenced in Counts 7, 10, 13,
16, 19, 25, and 46. As a result, he had ample warning that his conduct was
illegal.
ii.

Reasonable Jurists Could Conclude That the
Overbroad Jury Instructions Were Harmless
Beyond a Reasonable Doubt as to Counts 7, 10, 13,
16, 19, 25, and 46

The record contains abundant evidence that Petitioner sent the five
emails referenced in Counts 7, 10, 13, 16, and 19 with the intent to cause
substantial harm to Lawrence Schiffman’s professional reputation. These five
emails were sent to various members of Professor Schiffman’s academic
community, including his graduate students, the members of his academic
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department at NYU, the Provost of NYU, the Dean of the NYU Graduate School
of Arts and Sciences, and the staff at NYU’s student newspaper. (See A 26-27;
SA 949, 955-58). In all of these emails, Petitioner-as-Schiffman confessed that
he had plagiarized Professor Golb’s work. (SA 949, 955-58).
As Professor Schiffman testified, plagiarism is a “very serious” concern in
academia. (SA 105). If an academic were “caught plagiarizing, [he or she]
would be thrown out of [his or her] tenure position, job, career, income.” (Id.).
The five emails that Petitioner sent in Professor Schiffman’s name seemed to
acknowledge this fact: Each email reminded readers that Professor Schiffman’s
“career [was] at stake.” (Id. at 949, 955-58). Moreover, during his own
testimony, Petitioner acknowledged that plagiarism “is one of the more serious
forms of unethical conduct anybody can engage in in the academic world.” (Id.
at 496). In light of this evidence, any reasonable, properly instructed jury
would have concluded that Petitioner sent the emails from
larry.schiffman@gmail.com with an intent to damage, in a substantial way,
Professor Schiffman’s professional reputation. Thus, it would have been
reasonable for the Court of Appeals to conclude that the overbroad jury
instructions for Counts 7, 10, 13, 16, and 19 were harmless beyond a
reasonable doubt.
Similarly, it would have been reasonable for the Court of Appeals to
conclude that the overbroad jury instructions for Count 25 could be considered
harmless beyond a reasonable doubt. That Count alleged that Petitioner had
sent an email from seidel.jonathan@gmail.com to the Board of Directors of the
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ROM on November 22, 2008. (See A 27). This email insisted, among other
things, that the “public ha[d] a right to know if University of Chicago historian
Norman Golb ... [would] be excluded from participating in the museum’s
lecture series[.]” (SA 860).
Unlike many of the other emails in this case, it is not clear that this
message was written to damage someone’s reputation. The letter does take a
few swipes at Dr. Risa Levitt Kohn, who curated the ROM’s Dead Sea Scrolls
exhibit. (See, e.g., SA 859 (suggesting that Dr. Kohn and other “San Diego
exhibitors set out to confuse the public, in part by belittling the views of
University of Chicago professor Norman Golb”); id. at 860 (calling one of
Dr. Kohn’s statements “shockingly obscurantist”)). Nevertheless, the dominant
message in the email was that the “public ha[d] a right to know” whether
Professor Golb’s theories — and Professor Golb himself — would be included in
the ROM’s exhibit. (Id. at 859-61).
Nor is it clear that Petitioner sent the email to the ROM in order to cause
some other kind of “substantial harm.” As a result, the Court must consider
whether there is overwhelming evidence that Petitioner sent the email to the
ROM with an intent to obtain a benefit that was more than “slight.” In
conducting this inquiry, this Court will presume that a monetary benefit is a
substantial one. See Golb III, 23 N.Y.3d at 465 (“Cases applying Penal Law
§ 190.25 have traditionally involved monetary fraud or interference with
government operations.” (emphasis added)). The Court will also presume that
a benefit is more than “slight” if it takes the form of a job opportunity, because
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“[m]any people” value job opportunities “at least as much” as they value money
or property. Id.; see also People v. Sherman, 116 Misc. 2d 109, 110 (City Ct.
1982) (explaining that, under Section 190.25, “[t]he benefit sought need not be
monetary”); People v. Chive, 189 Misc. 2d 653, 656 (Crim. Ct. 2001) (same).
Here, there is very strong evidence that Petitioner wrote the November 22
email to the ROM in an effort to secure a job opportunity for his father.
Petitioner’s email included links to several articles featuring his father’s views,
and then noted that “University of Chicago professor Norman Golb, the author
of a well-known 450-page book on the [S]crolls, ... is interviewed or quoted as
the main authority on the ‘second theory’ [of the origin of the Scrolls] in all the
above-mentioned newspaper articles.” (SA 859 (emphasis added)). Petitioner
concluded his email with a statement that the “public ha[d] a right to know if
University of Chicago historian Norman Golb, who is widely considered to have
debunked the traditional theory of the Dead Sea Scrolls in his book, will be
excluded from participating in the museum’s lecture series[.]” (Id. at 860
(emphasis added)).
Two days after Petitioner sent his email to the ROM, he sent a follow-up
message, asking among other things if the ROM would “put together a
balanced lecture series, featuring Dr. Golb and other major proponents of the
second basic theory alongside defenders of the Qumran-sectarian theory, or [if
the ROM would] continue the vindictive policy of exclusion implemented by
Dr. Kohn in San Diego.” (SA 863 (emphasis added)). Together with the
statements in Petitioner’s first email, this language constitutes clear evidence
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that Petitioner was attempting to persuade the ROM to offer his father an
opportunity to lecture on the Dead Sea Scrolls. Because there is abundant
evidence that Petitioner was writing to the ROM to obtain a benefit that was
more than “slight,” it would have been reasonable for the Court of Appeals to
conclude that the overbroad jury instructions on Count 25 were harmless
beyond a reasonable doubt.
Finally, it would have been reasonable for the Court of Appeals to
conclude that the overbroad jury instructions on Count 46 were harmless
beyond a reasonable doubt. Count 46 alleged that Petitioner sent an email
from “Frank Cross” to four scholars at the University of North Carolina, where
Professor Bart Ehrman worked. (See A 28; SA 1013-16, 1091). The email
stated: “It looks like Bart has gone and put his foot in his mouth again ... I’m
seeing this crop up everywhere on the web.” (SA 1013-16). Just below this
statement, Petitioner pasted a link to a blog post that quoted some of Professor
Ehrman’s statements about the Dead Sea Scrolls. (Id.). The clear implication
of this email was that Professor Ehrman’s professional opinions were so offbase that they were embarrassing to “Frank Cross,” who was, by Petitioner’s
own estimation, a “well-known” Dead Sea Scrolls scholar. (Pet. Br. 9-10).
Furthermore, by suggesting that Professor Ehrman had put his foot in his
mouth “again,” Petitioner implied that Professor Ehrman had repeatedly made
embarrassing remarks to other scholars. Thus, it was reasonable for the Court
of Appeals to conclude that a properly instructed jury would necessarily find
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that Petitioner sent the email to Professor Ehrman’s colleagues with an intent
to cause substantial harm to Professor Ehrman’s reputation.
For all of these reasons, Petitioner is not entitled to a new trial on Counts
7, 10, 13, 16, 19, 25, or 46 of the indictment.
d.

Petitioner Is Not Entitled to a New Trial on the
Forgery Counts

Petitioner is also not entitled to a new trial on any of the forgery counts,
albeit for a different reason. Throughout his brief, Petitioner assumes that the
Court of Appeals narrowed the reach of both N.Y. Penal Law § 190.25 (the
criminal impersonation statute) and N.Y. Penal Law § 170.05 (the forgery
statute); more specifically, he assumes that the two statutes were construed by
the Court to apply only in cases in which a defendant acted with an intent to
cause substantial harm. (See, e.g., Pet. Br. 23 (“The Court of Appeals holding
... touched on the concept of ‘injury’ within the forgery statute.”); id. at 30
(“Petitioner Golb was tried and convicted under a sweeping construction of two
statutes that criminalized his use of the real names of other people when he
intended to inflict any injury or obtain any benefit. The Court of Appeals then
limited legally cognizable benefits or harms[.]”); Pet. Reply 27 & n.7 (“The Golb
Court held that simply communicating under the identity of another real
person, intending the recipient to believe he is such other real person, is not
criminal. It only becomes criminal when the intent of the communication is to
damage another’s reputation[,] ... [or] obtain money or interfere with
government administration.”)). While this Court shares Petitioner’s belief that
the Court of Appeals narrowed the scope of the criminal impersonation statute,
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it does not share his belief that the Court of Appeals narrowed the scope of the
forgery statute.
When the Court of Appeals narrowed the criminal impersonation statute,
it did so very deliberately. After considering the language and history of section
190.25, the Court of Appeals “agree[d] with [Petitioner] that the statutory terms
‘injure’ and ‘benefit’ cannot be construed to apply to any injury or benefit, no
matter how slight[.]” Golb III, 23 N.Y.3d at 465 (emphasis in original).
Ultimately, however, the Court concluded that “substantial” injury, such as
“injury to reputation,” is “within the ‘injury’ contemplated by Penal Law
§ 190.25.” Id. at 465-66. Thus, the Court of Appeals narrowed the scope of
particular terms (“injury” and “benefit”) that appeared in the criminal
impersonation statute.
Contrary to Petitioner’s suggestion, the Court of Appeals made no
comparable effort to limit the scope of the forgery statute. Indeed, its analysis
of section 170.05 was limited to two sentences:
“A person is guilty of forgery in the third degree when,
with intent to defraud, deceive or injure another, he
falsely makes, completes or alters a written instrument”
N.Y. Penal Law § 170.05. There was sufficient evidence
to show that [Petitioner] deceived people by sending
emails from accounts in the names of Schiffman, Seidel
and Cross, and accordingly we affirm his convictions on
those counts.
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Golb III, 23 N.Y.3d at 468. 4 This analysis contains no indication that the Court
intended to limit the reach of the forgery statute to cases in which a defendant
intends to cause substantial harm.
Indeed, the Court of Appeals’ disparate treatment of two counts in the
indictment suggests that it made a conscious decision not to narrow the reach
of the forgery statute to cases where a defendant intends to cause substantial
harm. Counts 29 and 31 were both based on an email that Petitioner sent to
Dr. Kohn on November 24, 2008. (See A 27; SA 864). Count 29 alleged that
sending this email constituted criminal impersonation in the second degree,
and Count 31 alleged that it constituted forgery in the third degree. (See A 27).
Notably, the Court of Appeals vacated Petitioner’s conviction on Count 29
because “the email sent from the Seidel email address to Dr. Kohn, asking her
opinion on the differing theories about the Scrolls and whether she was
planning to answer Professor Golb’s critique ... d[id] not prove the requisite
intent to cause injury, either to reputation or otherwise.” Golb III, 23 N.Y.3d at
466 (emphasis added). But the Court of Appeals affirmed Petitioner’s
conviction on Count 31. Id. at 471-72. This affirmation would only make
sense if the Court believed that the forgery statute applied to some cases where
a defendant acted without any intent to cause substantial injury “either to
reputation or otherwise.” Id. at 466.

4

This Court will construe the Court of Appeals’ reference to “deceived people” to mean
that there was sufficient evidence (which there was) of Petitioner’s “intent to … deceive”
the recipients of his emails. N.Y. Penal Law § 170.05.
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The lack of evidence that the Court of Appeals narrowed the scope of the
forgery statute is fatal to Petitioner’s Shuttlesworth claim on the forgery counts.
As the Supreme Court explained in Osborne, Shuttlesworth “stands for the
proposition that where a State Supreme Court narrows an unconstitutionally
overbroad statute, the State must ensure that defendants are convicted under
the statute as it is subsequently construed and not as it was originally
written[.]” 495 U.S. at 118. As explained above, however, there is no evidence
that the Court of Appeals narrowed section 170.05. Consequently, this Court
cannot say that the Court of Appeals was acting “contrary to ... clearly
established Federal law, as determined by the Supreme Court of the United
States” when it denied Petitioner’s Shuttlesworth claim as to the forgery
charges. 28 U.S.C. § 2254(d).
C.

The Court of Appeals Did Not Err in Rejecting Petitioner’s
Vagueness and Overbreadth Arguments
1.

The Court’s Determinations Are Entitled to AEDPA Deference

Petitioner argued to the Court of Appeals that the criminal impersonation
statute and the forgery statute were both vague and overbroad. (Response, Ex.
E at 33-53). In particular, he explained that the statutes were
unconstitutionally vague because they “extend[ed] the meaning of fraud into an
intangible, non-material realm.” (Id. at 37). He also suggested that the
statutes criminalized “expressions of ... opinion, statements of fact, and
causing hurt feelings ... , all of which are protected by the First Amendment.”
(Id. at 33; see also id. at 40-42).
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Nevertheless, the Court of Appeals affirmed the bulk of Petitioner’s
convictions under the criminal impersonation statute and the forgery statute.
By affirming these convictions, the Court suggested that the two statutes (along
with the narrowing construction as to the criminal impersonation statute) were
constitutional. This suggestion is a decision “on the merits” of Petitioner’s
constitutional arguments, and, as a result, it is entitled to AEDPA deference.
28 U.S.C. § 2254(d). As set forth in the remainder of this section, there is no
basis to disturb the Court of Appeals’ rulings in this regard.
2.

The Court Did Not Act Unreasonably In Rejecting Petitioner’s
Vagueness Arguments

A statute is unconstitutionally vague if it does not “define [a] criminal
offense [i] with sufficient definiteness that ordinary people can understand
what conduct is prohibited and [ii] in a manner that does not encourage
arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 352,
357 (1983); accord Skilling v. United States, 561 U.S. 358, 402-03 (2010).
According to Petitioner, sections 190.25 and 170.05 offend both prongs of the
vagueness test because they criminalize impersonation with an intent to hurt
someone’s reputation. (Pet. Br. 35-43). Petitioner explains that ordinary
citizens would not be able to understand what qualifies as an intent to cause a
reputational injury (as opposed to an intent to cause “temporary
embarrassment” or “discomfiture”). (Id. at 39). At the same time, Petitioner
suggests, the concept of a reputational injury is so nebulous that it will
encourage police to enforce the two statutes in an arbitrary manner. (Id.).
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This Court is not persuaded. As other courts in this District have
recognized, most people understand what a reputation is, and what kinds of
conduct are likely to cause reputational injury. Cf. Carter v. Helmsley-Spear,
Inc., 861 F. Supp. 303, 327 n.14 (S.D.N.Y. 1994) (suggesting, in dicta, that a
statute was not unconstitutionally vague, even though it failed to define the
word “reputation,” because that word has a “common sense, easily understood
meaning”), vacated in part on other grounds, 71 F.3d 77 (2d Cir. 1995);
Wojnarowicz v. Am. Family Ass’n, 745 F. Supp. 130, 140 (S.D.N.Y. 1990)
(holding that a statute was “not impermissibly vague merely because it
require[d] a determination as to whether damage to an artist’s reputation [was]
reasonably likely to result from [a defendant’s conduct]”). Thus, this Court
cannot say that, as a matter of clearly established federal law, a statute is
unconstitutionally vague if it criminalizes conduct undertaken with an intent to
harm someone’s reputation.
Contrary to Petitioner’s suggestion, Skilling v. United States, 561 U.S.
358 (2010), does not conclusively demonstrate that statutes targeting
reputational injuries are unconstitutional. (See Pet. Br. 35-37). As Petitioner
notes, the Skilling Court considered whether a federal fraud statute was
unconstitutionally vague because it criminalized “a scheme or artifice to
deprive another of the intangible right of honest services.” Skilling, 561 U.S. at
402 (quoting 18 U.S.C. § 1346). The Court acknowledged that the defendant’s
“vagueness challenge ha[d] force” because federal appellate decisions regarding
“honest services” fraud “were not models of clarity or consistency.” Id. at 405.
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While federal appellate courts had “consistently applied the fraud statute to
bribery and kickback schemes—schemes that were the basis of most honestservices prosecutions—there was considerable disarray over the statute’s
application to conduct outside that core category.” Id. Thus, the Court
determined that the “honest services” statute should be read to criminalize
“only” bribery and kickbacks. Id. at 408-09 (emphasis in original).
According to Petitioner, Skilling stands for the proposition that a statute
must be considered unconstitutionally vague if it expands “traditional concepts
of fraud into the range of the intangible.” (Pet. Br. 37). But the Skilling Court
never suggested that the “honest services” statute was problematic because it
criminalized fraud that caused intangible harm. Rather, it found the statute
problematic because a series of federal appellate decisions had sown confusion
about the meaning of the term “honest services.” See Skilling, 561 U.S. at 40509. Recognizing this problem, the Court considered whether there was any
conduct that was clearly illegal under the honest services doctrine, and
ultimately concluded that there was: the “solid core” of the honest services
doctrine was a prohibition against “bribery” and “kickback schemes.” Id. at
407. Thus, ‘[t]o preserve the statute without transgressing constitutional
limitations,” the Court held that the “honest services” statute should “only” be
applied in cases involving bribery or kickbacks. Id. at 408-09 (emphasis in
original). 5

5

Significantly, Petitioner has not argued that section 190.25 cannot constitutionally be
applied to his conduct because the historical, “solid core” of that statute is a prohibition
against monetary fraud and interference with government operations. See Golb III, 23
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It happened that, in Skilling, the only conduct that the honest services
statute clearly proscribed was monetary fraud. Skilling, 561 U.S. at 408-09.
But Skilling did not rule out the possibility that another statute — such as
section 190.25 or section 170.05 — could create a clear prohibition against
non-monetary fraud. Consequently, Skilling does not compel the conclusion
that these statutes are unconstitutionally vague.
3.

The Court Did Not Act Unreasonably In Rejecting Petitioner’s
Overbreadth Arguments

Under the First Amendment overbreadth doctrine, a statute will be
considered facially invalid if it is “substantial[ly]” overbroad. United States v.
Williams, 553 U.S. 285, 292 (2008). In other words, a statute will be
considered facially invalid if it prohibits a “substantial” amount of protected
speech, “judged in relation to [its] plainly legitimate sweep.” Broadrick v.
Oklahoma, 413 U.S. 601, 613-16 (1973); see also Williams, 553 U.S. at 292;
Virginia v. Hicks, 539 U.S. 113, 118-19 (2003).
Petitioner suggests that the criminal impersonation statute and the
forgery statute must be considered substantially overbroad in light of the
Supreme Court’s statements in United States v. Alvarez, __ U.S. __, 132 S. Ct.
2537 (2012), and Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988). (Pet.
Br. 37-38, 40). As set forth herein, the Court disagrees.

N.Y.3d at 465 (“Cases applying Penal Law § 190.25 have traditionally involved monetary
fraud or interference with government operations.” (emphasis added)).
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a.

Alvarez Does Not Compel a Finding of Overbreadth

In Alvarez, the Supreme Court considered the constitutionality of the
Stolen Valor Act, which made it a federal crime for any individual to “falsely
represent[],” either “verbally or in writing,” that he or she had been awarded the
Congressional Medal of Honor. Alvarez, 132 S. Ct. at 2543 (plurality opinion).
While there was no majority opinion in the case, six justices agreed that the
Stolen Valor Act was unconstitutional. See id. at 2551 (plurality opinion); id.
(concurring opinion of Breyer, J.).
Writing for a plurality of four justices, Justice Kennedy explained that,
“[w]here false claims are made to effect a fraud or secure moneys or other
valuable considerations, say offers of employment, it is well established that
the Government may restrict speech without affronting the First Amendment.”
Alvarez, 132 S. Ct. at 2547. However, he continued, if the Court were to hold
that “the interest in truthful discourse alone is sufficient to sustain a ban on
speech, absent any evidence that the speech was used to gain a material
advantage, it would give government a broad censorial power unprecedented in
this Court’s cases or in our constitutional tradition.” Id. at 2547-48 (emphasis
added). Seizing on this language, Petitioner insists that a statute must be
considered overbroad if it criminalizes false speech designed to obtain a non“material” or intangible benefit; likewise, a statute must be considered
overbroad if it punishes false speech designed to cause a non-“material” or
intangible harm. (Pet. Br. 37). Because sections 190.25 and 170.05 criminalize
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false speech designed to cause intangible harm to someone’s reputation,
Petitioner concludes that the statutes are unconstitutional. (See id.).
Even if Alvarez could be read to suggest that it is impermissible to
punish false speech unless the speaker intended to gain a “material” advantage
or cause a “material” harm, the plurality in that case never equated “material”
advantages or harms with tangible ones. Alvarez, 132 S. Ct. at 2547-48. To
the contrary, the plurality repeatedly suggested that harms and benefits can be
“material” even if they are intangible. Id.; cf. WEBSTER’S THIRD NEW
INTERNATIONAL DICTIONARY 1392 (1961) defining “material” as “being of real
importance or great consequence”).
For example, the plurality observed that perjury statutes are
constitutional, even though they criminalize false speech, because perjury
causes intangible harm to “the integrity of judgments that are the basis of the
legal system.” Alvarez, 132 S. Ct. at 2546 (citing United States v. Dunnigan,
507 U.S. 87, 97 (1993)). Similarly, the plurality approved of statutes that
“prohibit impersonating a Government officer,” because individuals who
impersonate government officers can cause intangible damage to “the general
good repute and dignity of ... government ... service itself.” Id. (quoting United
States v. Lepowitch, 318 U.S. 702, 704 (1943)). Thus, the Alvarez plurality
clearly believed it was permissible to criminalize at least some false speech that
has the potential to cause intangible injuries.
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b.

Hustler Does Not Compel a Finding of Overbreadth

Petitioner also suggests that sections 190.25 and 170.05 should be
considered unconstitutionally overbroad in light of certain statements in
Hustler. In that case, the Court was careful to note that parody or satire is
entitled to First Amendment protection, even if it might “embarrass others or
coerce them into action.” Hustler, 485 U.S. at 55 (quoting NAACP v. Claiborne
Hardware Co., 458 U.S. 886, 910 (1982)). Petitioner argues that the criminal
impersonation statute and the forgery statute “reach[] virtually any act of
parody that aims to criticize or ridicule another and that can be deemed
intentionally ‘deceitful’ by virtue of its deadpan, imitative nature.” (Pet. Br. 40).
Thus, he concludes, the criminal impersonation statute and the forgery statute
are unconstitutionally overbroad. (See id. at 35, 40). This argument, too,
misses the mark.
This Court is highly skeptical of Petitioner’s suggestion that the criminal
impersonation statute and the forgery statute could be read to criminalize
parody. Parody is work “in which the language and style of an author or work
is closely imitated for comic effect or in ridicule.” WEBSTER’S THIRD NEW
INTERNATIONAL DICTIONARY 1643 (1961). But a parody can only achieve its
comedic or critical goals if the audience knows that the work is a parody. To
use the trial court’s example (see A 632), Tina Fey’s parody of Sarah Palin is
only funny if the audience knows that Tina Fey is acting. If the audience truly
believes that Tina Fey is Sarah Palin, the joke will be lost. Thus, it seems fair
to say that parody is not a genuine form of “imperson[ation],” as that term is
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used in section 190.25. Similarly, it seems fair to say that a parody does not
“purport[] to be an authentic creation,” N.Y. Penal Law § 170.00, and as a
result, it cannot be considered a forgery, see N.Y. Penal Law §§ 170.00, 170.05.
However, even if the criminal impersonation statute and the forgery
statute could be read to reach some constitutionally protected parody, that fact
would not render the statutes substantially overbroad. See Members of City
Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 800 (1984)
(“[T]he mere fact that one can conceive of some impermissible applications of a
statute is not sufficient to render it susceptible to an overbreadth challenge);
Williams, 553 U.S. at 303 (same). Rather, as explained above, the statutes
could only be considered substantially overbroad if they criminalized a
“substantial” amount of protected speech, “judged in relation to [their] plainly
legitimate sweep.” See Broadrick, 413 U.S. at 615-16; see also Williams, 553
U.S. at 292 (explaining that the Court has “vigorously enforced the requirement
that a statute’s overbreadth be substantial” (emphasis omitted)).
Both the criminal impersonation statute and the forgery statute have a
“legitimate sweep” that is fairly wide. Broadrick, 413 U.S. at 615. As the Court
of Appeals observed, the criminal impersonation statute prohibits monetary
fraud and interference with government operations. See Golb III, 23 N.Y.3d at
465. Similarly, the forgery statute prohibits a range of fraudulent activity.
Consequently, even if either or both statutes reach some constitutionally
protected parody, this Court will not find, as a matter of clearly established

46

Case 1:15-cv-01709-KPF Document 25 Filed 01/21/16 Page 47 of 53

JA1735

federal law, that the criminal impersonation statute and the forgery statute are
substantially overbroad. 6
By rejecting Petitioner’s overbreadth challenges, this Court does not
mean to suggest that individuals engaged in constitutionally protected activity
can be convicted under section 190.25 or section 170.05. If an individual
engaged in constitutionally protected activity were to be charged with criminal
impersonation or forgery, that individual would be free to argue that section
190.25 or section 170.05 was unconstitutional as applied to his or her conduct.
See Broadrick, 413 U.S. at 615-16. 7 However, this Court cannot say — as
Petitioner requests — that either statute so overbroad that it is invalid on its
face.
D.

Petitioner Procedurally Defaulted His Garrison Claim
Finally, Petitioner argues that the trial court violated his rights under

Garrison v. Louisiana, 379 U.S. 64 (1964), which held that, for First
Amendment reasons, truth must be a defense to any criminal libel charge. (Pet.
Br. 43-44). In particular, he argues that the charges against him “sound[ed] in
libel,” inasmuch as he was charged with committing a crime by making
statements that were calculated to injure someone’s reputation. (Id. at 44-45).

6

Petitioner does not suggest that the forgery statute is overbroad because the Court of
Appeal refused to narrow the scope of the terms “deceive” or “injure.” The Court notes,
however, that section 170.05 can fairly be described as an ordinary criminal statute,
and the Supreme Court has been particularly reluctant to invalidate “ordinary criminal
laws” on overbreadth grounds. Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973).

7

One could argue that certain of the emails at issue, such as the email to Dr. Kohn, were
not intended to cause substantial harms (to reputation or otherwise), and as such were
more protected by the First Amendment than punishable under section 170.05.
However, Petitioner did not make this argument, and the Court will not make it for him.
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Nevertheless, the trial court did not allow Petitioner to argue that the
statements he made were true (a curious argument, since, at the very least, the
statements were plainly not made by those to whom they were attributed);
rather, the trial court found that “truth [was not] a defense to any of the crimes
charged here.” (Id. at 44). Thus, Petitioner insists, the trial court violated his
First Amendment rights. This Court must reject Petitioner’s Garrison argument
because the argument has been procedurally defaulted.
1.

Exhaustion and Procedural Default

Under AEDPA, a state prisoner must “exhaust all of his available state
remedies before a federal court can consider his habeas application.” Jackson
v. Conway, 763 F.3d 115, 133 (2d Cir. 2014), cert. denied sub nom. Jackson v.
Artus, 135 S. Ct. 1560 (2015) (citing 28 U.S.C. § 2254(b)(1)(A)). If a state
prisoner has failed to exhaust state remedies for an alleged violation of his
federal constitutional rights, but a state procedural rule would prevent the
prisoner from returning to state court to raise his federal constitutional claim,
the claim will be considered “procedurally defaulted.” Id.; see also Carvajal v.
Artus, 633 F.3d 95, 104 (2d Cir. 2011); Aparicio v. Artuz, 269 F.3d 78, 90 (2d
Cir. 2001)). 8 A federal habeas court must dismiss a procedurally defaulted
claim unless the individual raising the claim can “demonstrate[e] ‘cause for the

8

The doctrine of procedural default also bars a state prisoner from bringing a
constitutional claim in federal court if the prisoner raised the claim in state court, but
the state court rejected the claim because the prisoner violated a state procedural rule.
See Jackson v. Conway, 763 F.3d 115, 133 (2d Cir. 2014); Coleman v. Thompson, 501
U.S. 722, 731-32 (1991).
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default and prejudice[,]’ or ... show[] that he is ‘actually innocent’ of the crime
for which he was convicted.” Carvajal, 633 F.3d at 104.
Applying these principles, this Court concludes that: (i) Petitioner’s
Garrison claim has been procedurally defaulted; (ii) Petitioner has not
demonstrated cause for the default; and (iii) Petitioner has not shown that he is
“actually innocent” of the crimes for which he was convicted. As a result, this
Court must reject Petitioner’s Garrison claim.
2.

Respondent Did Not Waive Any Procedural Default Arguments

At the outset, it is important to note that New York State did not waive
its procedural default arguments. In his initial brief to this Court, Respondent
did not raise the issue of procedural default, choosing instead to discuss the
merits of Petitioner’s Garrison claim. However, the Second Circuit has held
that federal habeas courts may consider any “procedural default argument ...
predicated on a habeas applicant’s failure to exhaust [state remedies],” so long
as the argument has not been “expressly waived.” Carvajal, 633 F.3d at 105
(emphasis in original). As Petitioner concedes, a mere failure to discuss
procedural default does not qualify as an “express[]” waiver of a procedural
default argument. (Pet. Sup. Br. 5). Consequently, this Court solicited
supplemental briefing from both parties, asking if there were any indications
that Respondent had expressly waived the procedural default issue. (Dkt. #22).
In his supplemental brief, Petitioner contends that the State expressly
waived its procedural default arguments when it stated that Petitioner had
“exhausted his habeas claims.” (Pet. Sup. Br. 4 (quoting Resp. Br. 6 & n.2)).
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As Respondent points out, however, this statement does not rule out the
possibility that Petitioner’s Garrison claim was exhausted, yet procedurally
defaulted. (Resp. Sup. Br. 1).
Technically, a state prisoner can satisfy AEDPA’s exhaustion requirement
by showing that a constitutional claim was not presented in state court, but
that state procedural rules prevent the claimant from going to state court and
raising the constitutional issue; under these circumstances, there would be an
“absence of available State corrective process” for the alleged violation of the
prisoner’s rights. Aparicio, 269 F.3d at 90 (quoting 28 U.S.C. § 2254(b)(1)(B)(i)).
Nevertheless, if a state prisoner satisfies the exhaustion requirement in this
manner, the prisoner’s claim would also be considered procedurally defaulted.
See id. Thus, this Court cannot find that Respondent expressly waived his
procedural default argument. 9
3.

Petitioner’s Garrison Claim Was Procedurally Defaulted

As explained above, when a state prisoner’s federal constitutional claim
has not been “fairly presented to ... state courts,” and state procedural rules
prevent the prisoner from returning to the state court system to raise the
constitutional claim, the claim must be considered procedurally defaulted.

9

Cornell v. Kirkpatrick, 665 F.3d 369, 376 (2d Cir. 2011), is distinguishable from this
case. In Cornell, the Second Circuit found that New York State had expressly waived its
procedural default arguments because the State conceded that the petitioner’s Sixth
Amendment claim “had been exhausted in the state courts.” 665 F.3d at 376.
Crucially, however, the State there had explained that it was conceding the issue of
exhaustion because it believed that the petitioner had actually raised the Sixth
Amendment issue in state court. See id. By contrast, in this case, the State never
suggested that Petitioner had pressed the Garrison issue during the state appellate
process. Thus, Respondent is free to argue that Petitioner’s claim has been exhausted,
yet procedurally defaulted.
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Carvajal, 633 F.3d at 106. Here, Petitioner’s Garrison claim was not fairly
presented to the First Department or the New York Court of Appeals.
In his direct appeal to the First Department, Petitioner argued that the
trial court “violated the plain mandate of Article I, § 8 of the New York State
Constitution[,] which provides: In all criminal prosecutions or indictments for
libels, the truth may be given in evidence to the jury[.]” (Response, Ex. A at 49
(emphasis added)). Notably, however, Petitioner never claimed that the federal
constitution, as interpreted by Garrison, guaranteed the right to present truth
as a defense to a criminal libel charge. Consequently, Petitioner never gave the
First Department a fair opportunity to consider his Garrison argument.
Cf. Carvajal, 633 F.3d at 107-08 (holding that a state prisoner had not given
state courts a fair opportunity to consider his federal claim when he had “relied
on state court decisions interpreting state statutory law,” and had not “alert[ed]
the state courts that his claim was federal in nature”).
Similarly, Petitioner did not raise his Garrison claim when his case was
before the New York Court of Appeals. In his brief to that Court, Petitioner
argued that the criminal impersonation statute and the forgery statute imposed
content-based restrictions on speech. In the course of making this argument,
Petitioner suggested that
[t]he prosecution’s trial focus on the content of Raphael
Golb’s communications is ... demonstrated by the fact
that in the course of publishing the emails to the jury —
and despite the trial court’s ruling that ‘neither good
faith nor truth is a defense to any of the charges
(A 84) — the prosecution repeatedly ... suggested that
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Raphael Golb’s accusations of plagiarism and other
misconduct were false.
(Response, Ex. E at 50). However, Petitioner never suggested to the Court of
Appeals that the “prosecution’s trial focus on the content of [his]
communications” was inconsistent with the holding of Garrison — indeed, he
did not mention Garrison at all. Consequently, New York State courts did not
have a fair opportunity to consider Petitioner’s Garrison claim.
Furthermore, at this point in the litigation, Petitioner could not return to
a New York court to raise the Garrison issue. “New York permits only one
application for direct review” of a criminal case, see Spence v. Superintendent,
Great Meadow Corr. Facility, 219 F.3d 162, 170 (2d Cir. 2000) (internal
citations omitted), and only one application for reargument after an appellate
court has decided an issue, see N.Y. Ct. R. 500.24. In addition, if Petitioner
were to raise the Garrison issue in a collateral proceeding, it would be denied
because it could have been — but was not — raised in a direct appeal. See
N.Y. Crim. Proc. Law § 440.10(2). Thus, Petitioner’s Garrison claim must be
considered procedurally defaulted.
4.

Petitioner Has Demonstrated Neither Cause Nor Actual
Innocence

As the Second Circuit explained in Carvajal, defense counsel’s decision
not to “press [an] objection in federal constitutional terms ‘does not constitute
cause for a procedural default.’” 633 F.3d at 108 (quoting Murray v. Carrier,
477 U.S. at 486 (1986)). Petitioner does not identify any other reason why his
failure to raise the Garrison claim at an earlier point in the litigation should be
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excused. Nor does Petitioner suggest that he is “actually innocent” of the
crimes for which he was convicted. See id. Thus, this Court cannot grant relief
on Petitioner’s Garrison claim. See id.
CONCLUSION
For the foregoing reasons, the Petition for a writ of habeas corpus is
granted in part and denied in part. Petitioner’s convictions on Counts 33 and
37 are reversed; the other convictions remain.
The Clerk of Court is directed to terminate all pending motions, adjourn
all remaining dates, and close this case.
SO ORDERED.
Dated:

January 21, 2016
New York, New York

__________________________________
KATHERINE POLK FAILLA
United States District Judge
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