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        ) 
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        ) 
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        ) 
THE ATTORNEY GENERAL OF THE 
STATE OF NEW YORK,    ) 
 
    Respondent.   ) 
-------------------------------------------------------------x 
 

 
REPLY MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR 

A WRIT OF HABEAS CORPUS PURSUANT TO 28 U.S.C. §2254 
  

 
I. SHUTTLESWORTH AND ITS PROGENY REQUIRE THE WRIT BE 
 GRANTED AND THE STATE GIVEN THE OPPORTUNITY TO RETRY 
 PETITIONER BEFORE A PROPERLY INSTRUCTED JURY. 
 
 A. The AEDPA Standard 
 

For the past fifteen months, respondent has asserted in the New York State 

courts that the decision in People v. Golb, 23 N.Y.3d 455 (2014), dramatically 

narrowing the terms “benefit” and “injury,” was decided exclusively on the basis 

of New York State law, with utterly no constitutional dimension.  In opposing 

petitioner’s motion for reargument before the Court of Appeals, respondent 

asserted:  “Here, although defendant argued that the impersonation and forgery 
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statutes would be unconstitutional unless construed as he requested, this Court held 

no such thing.” (Affirmation in Opposition to Motion for Reargument, June 18, 

2014, at 3; Exhibit O at 3.)  Respondent claimed:  The Court of Appeals “resolved 

the impersonation and forgery counts with reference only to state statutes and 

legislative intent.”  Id. at 3-4.  Respondent also emphatically declared:  “Had there 

been any constitutional dimension to the Court’s interpretation of the 

impersonation and forgery statutes, the Court would have said so.”  Id. at 4.  Most 

recently, in successfully arguing against petitioner’s application for leave to appeal 

in the Court of Appeals, respondent told the Court of Appeals that “the Court made 

no reference … to the constitutionality of the criminal impersonation or forgery 

statutes … .  The Court resolved the impersonation and forgery counts with 

reference only to state statutes and legislative intent … [the Court resolved] 

defendant’s attack on these convictions on independent state evidentiary 

sufficiency grounds with no apparent constitutional holding … .  Had there been 

any constitutional dimension at all to the Court’s interpretation … the Court 

plainly would have said so.”  (Letter to Hon. Eugene F. Pigott, Jr., in Opposition to 

Application for Leave to Appeal, May 6, 2015.) 

Now that respondent is in a different forum, he abandons these arguments 

without even a look back, and insists on the opposite: that Johnson v. Williams, 

133 S. Ct. 1088 (2013) creates a rebuttable presumption that a state court’s silence 
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is an adjudication of the merits of a federal claim, and “[n]ot only is there nothing 

in the state proceedings to rebut that presumption, but every indication points to 

the conclusion that the New York Court of Appeals roundly rejected petitioner’s 

[constitutional] claims on the merits.”  Resp. Mem. at 51.  It is tempting to rely 

exclusively upon respondent’s earlier submission to different courts to rebut the 

presumption.  But there is more. 

 Petitioner’s Shuttlesworth claim first arose on May 13, 2014, when the New 

York Court of Appeals, charting a course that none of the parties or the lower 

courts suggested or anticipated, dramatically narrowed the hitherto limitless sweep 

of the terms “benefit” and “injury” to pecuniary gain or loss, interference with 

government administration, and damage to reputation.  Neither party had briefed 

the question of whether the conviction could be upheld notwithstanding a holding 

that the statute under which the case was tried, and the jury was instructed, was 

subsequently and radically narrowed.  The lack of engagement on an issue from 

the parties is one of the scenarios suggested by the Court in Johnson, 133 S. Ct. 

1088 at 1096, that would rebut the presumption of merits adjudication.  Id. at 1096-

1097.  Indeed, in Johnson, the Court held that “a judgment is normally said to have 

been rendered ‘on the merits’ only if it was ‘delivered after the court … heard and 

evaluated the evidence and the parties’ substantive arguments.”  Id. at 1097, citing 

Black’s Law Dictionary 1199 (emphasis in original).  In Golb’s case, there was no 
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evidence or substantive argument to evaluate.   

Respondent’s reliance on Chief Judge Lippman’s dissent as evidence that 

the Court of Appeals reached the merits of a federal claim that was not raised on 

the brief nor argued by either party is also fallacious.  Chief Judge Lippman found 

the relevant statutes unconstitutionally overbroad and in violation of the First 

Amendment, even as narrowed by the majority.  Golb, 23 N.Y.3d at 471.  That is 

why the relief he proposed was outright dismissal of all of the charges, rather than 

a remand for a new trial under the narrowed standard.  Id.  While he did point out 

the inconsistency of upholding the conviction notwithstanding the majority’s 

overbreadth holding, id., he did not cite any federal or other case putting the 

majority on notice that a federal constitutional right to due process was implicated, 

and more importantly, the majority did not engage him on his observation, but 

completely ignored it.  Under these facts, it would be unprecedented for a federal 

court to find under AEDPA that the federal issue has been adjudicated on the 

merits.  That, of course, is why the State cites no such precedent.1   

Respondent next makes the assertion that the denial of a Motion for 

Reargument in the Court of Appeals is a determination on the merits.  Under New 

                                         
1 Under Johnson, if a court does not consider a federal claim out of sheer “inadvertence,” it 
cannot be deemed to have been determined by matters of substance.  Johnson, 133 S. Ct. 1088 at 
1097.  The “sheer inadvertence” exception was recently applied in Parham v. Griffin, 2015 U.S. 
Dist. LEXIS 7950 (E.D.N.Y. Jan. 22, 2015), where a Huntley claim was considered de novo after 
being ignored by the state courts.  
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York rules, the Court of Appeals has total discretion to deny a motion for 

reargument on any ground.  Just as the U.S. Supreme Court’s denial of certiorari is 

not a decision on the merits, the New York Court of Appeals’ declination to 

reconsider its resolution of a criminal appeal is not a decision on the merits of the 

claims raised in such a motion or petition.   

The Court of Appeals has never held that its denials of reargument are 

decisions on the merits, nor could it, consistent with New York law.  Rule 2221(f) 

of New York’s Civil Practice Law and Rules2 provides that if a motion to reargue 

“is granted, the court may adhere to the determination on the original motion or 

may alter that determination.”  This is a two-stage process; first a grant of leave, 

then a merits determination of modification or adherence.  The Court of Appeals 

does not reach the merits on a motion to reargue until it grants the motion.  A 

denial is purely procedural.  This conclusion is further buttressed by the New York 

rule that makes a denial of a motion to reargue not appealable, while a motion to 

grant reargument, coupled with a merits determination, is appealable. 

See, CPLR 5701(a)(2)(viii); Williams v. Tathum, 92 A.D.3d 472 (1st Dept. 2012). 

Even denials of leave to appeal have long been held to be non-merits 

determinations.  The Court of Appeals has repeatedly emphasized that “a denial of 

                                         
2 Justice Alito, since Johnson, has noted that state courts often point out when decisions are on 
the merits, or have rules indicating it, making the determination easy.  Rapelje v. McClellan, 134 
S. Ct. 399, 444 (2013) (Alito, dissenting). 
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a motion for leave to appeal is not equivalent to an affirmance of the order thus 

withdrawn from review.  It does not give to the order the value of precedent.” 

Marchant v. Mead-Morrison Mfg. Co., 252 N.Y. 284 (1929), see also, Matter of 

Wilson v. Bowman, 24 N.Y.3d 1000 (2014).  The Court of Appeals has also on 

occasion considered such motions “on the merits,” and noted where it has.  See, 

People v. Wolochen, 8 N.Y.2d 1044 (1960); see also, Pacyna v. Greenley, 68 

N.Y.2d 908 (1986).  Further, had the denial of the Motion to Re-Argue been 

merits-based, Judge Lippman certainly would have dissented on the same grounds 

he cited in his dissent in Golb. 

 B. Under Any Standard, a New Trial Must Be Granted 

 The State courts’ refusal to grant petitioner’s Shuttlesworth claim is clearly 

contrary to the holding in Shuttlesworth itself.  Indeed, this is so obvious that this 

Court need not even decide whether AEDPA deference applies, since petitioner 

must prevail even under AEDPA’s deferential standard of review. 

Shuttlesworth holds that where a state trial was conducted under an 

overbroad statute that was subsequently narrowed by a state court, any conviction 

that may have been obtained in reliance on the overbroad statute must, as a matter 

of federal due process, be vacated.  In Shuttlesworth, as in this case, the state’s 

highest court held that the statute in question was overbroad without making 

explicit that it was relying on federal constitutional principles.  Thus, Shuttlesworth 
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is exactly this case.  The result has to be the same. 

Contrary to respondent’s erroneous analysis, Osborne does not suggest a 

different result.  Osborne holds that a state defendant’s conviction may be upheld 

based upon an overbroad statute, so long as he had notice his conduct was illegal 

and it can be determined that the jury convicted him on a valid basis, i.e., not on 

the basis of the statute’s overbroad language.  However, in Osborne, the Court 

went on to hold that the petitioner had been “denied due process because it is 

unclear that his conviction was based on a finding that each of the elements of [the 

properly construed statute] was present.”  Osborne, 495 U.S. at 123.3  The same 

result must occur here.  Thus, not only Shuttlesworth requires Golb’s conviction to 

be vacated; Osborne does, too. 

Respondent cites Mauer v. Minnesota, 625 F.3d 489 (8th Cir. 2010), but it, 

too, does not help respondent’s argument.  The Eighth Circuit in Mauer held that a 

conviction by a judge, sitting without a jury, could be upheld, even though the 

original conviction may have been based upon an overbroad statute, where, on 

remand, the state judge made new findings of fact showing that he had found the 

defendant guilty under the narrowed statute.  Id. at 492.  The Court distinguished 

Ashton and Osborne because the state defendants in those cases “had originally 
                                         
3 To be sure, we argue separately that Golb did not have “fair warning” that his conduct was 
illegal, because the Court of Appeals’ distinction between “harm to reputation” and “temporary 
embarrassment” is unconstitutionally vague and overbroad.  But that is a separate issue, which 
respondent seeks to conflate with the Shuttlesworth issue. 
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been convicted in jury trials….” Id. at 493 (emphasis in original).  The Eighth 

Circuit noted that in those cases, a remand to the original triers of fact was not 

possible, but that in Mauer, the case it was reviewing, the Magistrate “was the 

same trier of fact with training in the application of revised legal standards.”  Id.  

Had Mauer been tried, as was Golb, by a jury, a new trial would have been 

ordered. 

 Having found no support in the case law, despite the trek to Minnesota, 

respondent argues (1) that for Shuttlesworth and its progeny to apply, petitioner 

“must show that the Court of Appeals found the statutes in their original form to be 

unconstitutional,” and (2) that the only way this can be shown is if the Court of 

Appeals “plainly say[s] so.”  Resp. Mem. at 50-51.  Both of these arguments are 

simply made up and utterly unsupported. 

In Shuttlesworth itself, the Supreme Court noted that the Alabama Supreme 

Court had narrowed the scope of the loitering law in Middlebrooks v. City of 

Birmingham, 42 Ala. App 525, 170 So. 424 (Ala. Crim. App. 1964).  But the 

Alabama Court of Appeals opinion in Middlebrooks did not “plainly say” the 

statute as written was unconstitutional.  Indeed, the opinion did not mention the 

Constitution, or federal constitutional case law, at all.  On its face, the opinion 

relied exclusively on Alabama law and showed not a syllable of concern for 

constitutionality.  The Supreme Court evidently assumed that the Alabama court’s 
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opinion was based on constitutional requirements, since that is what overbreadth 

means.  It thus later restated Shuttlesworth’s holding as the impermissible 

conviction of a defendant tried under a constitutionally overbroad statute.  See, 

e.g., Osborne, 495 U.S. at 115; Ashton, 384 U.S. at 198. 

The New York Court of Appeals’ overbreadth decision in Golb was just as 

surely constitutionally based, as it explicitly accepted Golb’s own arguments, 

which contained both void-for-vagueness and First Amendment claims.  People v. 

Golb, 23 N.Y.3d at 465 (“While we agree with defendant that the statutory terms 

‘injure’ and ‘benefit’ cannot be construed to apply to any injury or benefit no 

matter how slight … .”) (emphasis in original).  The Court did not employ any of 

the canons of statutory construction to come to a narrowing construction.  It did not 

analyze the legislative history to ascertain whether the Legislature intended the 

narrow construction that the Court of Appeals applied.  There was simply no other 

basis, besides the constitutional analysis urged by Golb, for the Court of Appeals to 

limit “benefit” and “injury” to three classes of gain and damage out of the limitless 

universe of matters to which these terms could (and at Golb’s trial did) apply. 

In sum, Shuttlesworth, as noted above, is on all fours with petitioner Golb’s 

case.  It dictates the result here as certainly as any Supreme Court decision possibly 

could.  All that’s materially different is the petitioner’s name.    

Of equal importance, even if the Court of Appeals’ decision in Golb had no 
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constitutional basis, denying a retrial would still be an unreasonable application of 

Shuttlesworth and its progeny.  Petitioner’s Shuttlesworth claim does not require a 

finding that the Court of Appeals decision in Golb was constitutionally based, 

although it is difficult to discern any other basis.  The issue of granting a re-trial to 

a defendant who was tried under a broad construction of a statute later materially 

narrowed on appeal could arise when the narrowing was done on purely State law 

grounds, e.g., on the grounds that a review of judicial precedent and legislative 

history compel the conclusion that the statute in question was never intended to 

apply to the conduct charged.  But the conviction, in such cases, remains 

constitutionally unsustainable because the statute has been narrowed; why it was 

narrowed is irrelevant.  As the Osborne Court made clear, a jury may convict a 

defendant only upon proof beyond a reasonable doubt of each and every element of 

the offense, and the Sixth and Fourteenth Amendments are violated when a jury is 

permitted to convict a defendant for conduct that is not criminal.  Osborne, 495 

U.S. 103 at 123, quoting In re Winship, 397 U.S. 358, 364 (1970).   

In Golb’s case, the jury was expressly instructed that it could convict Golb if 

he intended to create any benefit or inflict any injury — a standard dramatically 

limited on appeal.  While respondent speculates that the jury could have or may 

have convicted on a valid basis (Resp. Mem. at 47), this is not the issue.  The Sixth 

Amendment and Fourteenth Amendment issues remain that there is no assurance 
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that the jury convicted on this valid basis, given the court’s actual (objected to) 

charge, and thus due process requires that the conviction be overturned, no matter 

the rationale of the Court of Appeals in narrowing the forgery and impersonation 

statutes. 

C.   Respondent Has Not, and Cannot, Show that the Constitutional Error  
 was Harmless.  
 
The issue of whether the error was harmless was never raised by the parties 

or addressed by the Court of Appeals, so there is no deference due under the 

AEDPA standard.  “When, as here, there is no state court holding to which 

AEDPA deference applies, a federal court in habeas must determine whether a 

state court's error … had a “substantial and injurious effect or influence in 

determining the jury's verdict.”  Young v. Conway, 698 F.3d 69, 85 (2d Cir. 2012),  

quoting, Brecht v. Abrahamson, 507 U.S. 619, 623 (1993). 

i.   The Constitutional Error Pervaded the Entire Trial and  
 Requires a Structural Error Analysis. 

 
“The first task for a court in deciding a case involving a federal 

constitutional error is to determine if the error is ‘structural error’ or ‘trial error.’ 

Structural errors are fundamental defects in the trial mechanism that affect the 

entire framework within which the trial proceeds, rather than simply an error in the 

trial process itself.”  Peck v. United States, 106 F.3d 450, 454 (2d Cir. 1997), 

quoting, Arizona v. Fulminante, 499 U.S. 279, 310 (1991) (internal quotations 
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omitted).  Although there are entire categories of error that have been held to be 

structural, “the determination whether an error is structural turns not so much on 

the particular rule violated, as on whether the error was of sufficient consequence 

that the criminal process cannot reliably serve its function as a vehicle for 

determination of guilt or innocence.”  Id., quoting Fulminante, 499 U.S. at 310 

(internal quotations omitted).  Moreover, “errors of a quality that undermines the 

structural integrity and fairness of the proceeding might be deemed structural, 

notwithstanding that less significant violations of the same constitutional right 

have been subjected to harmless error analysis.”  Yarborough v. Keane, 101 F.3d 

894, 897 (2d Cir. 1996), cert. denied, 520 U.S. 1217 (1997).  We are speaking 

simply of “errors of sufficient magnitude or significance that they call into 

question the validity of the proceeding.”  Id.  The constitutional error committed 

here pervaded the entire trial process. 

Respondent seeks to minimize the Sixth Amendment and Fourteenth 

Amendment violations as a mere error in instructing the jury.  But the erroneous 

jury instruction at issue in this case was merely the capstone on the fundamental 

edifice of error that tainted the entire trial and made it fundamentally unfair: the 

trial court’s decision throughout the case that “benefit” or “injury” could be, 

literally, anything. 
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Pre-trial, the trial court flatly and directly refused to force the prosecution to 

specify what benefits or injuries Golb was accused of intending, or to cabin them 

in any way.  The defense moved for such specification based on the vague 

indictment.  The trial court ruled:   

As the People assert, “a reasonable view of the evidence indicates that 
defendant did not pick these names by mere ‘coincidence.’” (People’s 
response, ¶52).  From the evidence, various “benefits” suggest themselves, 
but there is no requirement that the benefit be financial or that the People 
specify further. People v. Mackey, 49 N.Y.2d 274 (burglary). 
 

(Pre-trial Order of Feb. 11, 2010, at 2).   

On the morning of trial, defense counsel again requested that the defense be 

informed, “with a simple, declarative statement as to what the intended object of 

the alleged fraud is of the 47 counts in the indictment … each one of which has the 

element of causing a harm … or gaining some sort of benefit … .  I have no idea of 

the universe of the possible harms or benefits which he intends to prove … .  It’s a 

matter of due process.  I think it’s a right of information, a right to prepare a 

defense.”  (Tr. 5-6, A-333-34).  The trial court again ruled: “I am not aware of any 

requirement that the People specify what the gain is, just like they don’t have to 

specify what the object crime is in a burglary crime case.”  (Tr. 6, A-334).   

During voir dire, the trial court explained to the jurors that the “charge is 

identity theft … not quite … where somebody gets your credit card number or 

access to your bank account … but it’s in that category,” and that “[t]his isn’t a 
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private matter. We’re supposed to allow people, I guess peace and quiet.”  (Voir 

Dire Tr. at 24-25) (emphasis added).  The jury was thus encouraged from the 

outset to believe that if they found that the defendant adopted another’s name with 

the intent to trouble his “peace and quiet,” they were to convict him.  Neither at 

this point, nor at any other time during the trial, did the trial court mention harm to 

reputation or, indeed, any other specific kind of harm at all. 

The prosecution then proceeded to trial with a litany of possible benefits of 

harms, almost all of which are precluded under the Golb standard.  As noted at 

greater length in petitioner’s opening memorandum, the prosecution elicited 

evidence and argued that the harms included “harassing conduct,” causing “fear,” 

attempting to “provoke,” an “attack,” an “attempt to stir up controversy,” and 

causing “stress, annoyance and alarm.”  (Pet. Mem. at 15-17).   

Not only was defendant forced to trial on the now-unlawful theory that 

benefit or injury could be anything; he had no opportunity to learn which things, 

among the universe of anything, he allegedly intended.  This rendered the 

proceedings fundamentally unfair, by making it impossible for Golb to focus his 

defense on the issue of damage to reputations, as that lone “injury” had yet to be 

separated by the Court of Appeals from the haystack of “anything.”  Nor was there 

any particular prosecutorial focus on it. 
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 During summation, the prosecutor stressed that “any gain or advantage” or 

any intent to cause “injury or to deceive or to defraud” would suffice.  (Id. at 17).  

During its instructions to the jury, the trial court compounded everything that had 

preceded by failing to define “injury” at all, and by defining “benefit” as “[a]ny 

gain or advantage to the beneficiary including any gain or advantage to a third 

person pursuant to the desire or consent of the beneficiary.”  (Tr. at 1287; Exhibit 

F). 

From day one, when the trial court made it clear that intending to cause any 

annoyance to the complainants or create any feelings of joy to the defendant were 

within the universe of anything, the trial was an unfair farce as to these counts.  

Because three of the other charges were brought under Penal Law Section 

240.30(1), which criminalized intent to annoy or harass, the jury was perfectly 

able, and even encouraged, to import those “harms” into the forgery and criminal 

impersonation counts.4  Had the defense been on notice that intending harm to 

reputation would be selected from the universe of “anything,” the defense could 

have focused on that element.  As noted at greater length, infra at 19-22, the Golb 

Court’s post-trial distinction between intended harm that was not criminal —

causing temporary embarrassment or discomfiture — and the legally cognizable 

                                         
4 The defense could not mount any factual challenge to those charges; it was fairly obvious that 
Golb intended to at least irk his adversaries, even if only to provoke them into debating with him.  
The defense was purely the legal argument that ultimately prevailed when that section was 
declared unconstitutional.   
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harm of intending to damage reputation, was unavailable to Golb at trial.  Had this 

been the law during his trial, the entire trial would have been very different.  For 

example, had Golb acknowledged that he intended to discomfit Schiffman when he 

exposed the truth of his plagiarism at trial, he would necessarily have been found 

guilty; causing discomfiture was criminalized by the trial court. 

The entire case was tried on the basis of the overbroad indictment and the 

need for the defense to defeat the notion that any injury or benefit of any kind 

sufficed to prove guilt.  Since reputation was not the focus, it is difficult to rely on 

the record to determine the degree of harm caused by the error that allowed 

anything and everything found by the jury to be a benefit or injury.  This is 

precisely the type of structural error that precludes a traditional harmless error 

analysis, as the entire trial was infected with the concept that the sole material 

element that was contested could be anything. 

 ii.   Under Harmless Error Analysis, the Constitutional Error was  
  Both Substantial and Injurious. 
 
In the alternative, should this Court employ a harmless error analysis, the 

error was plainly “substantial and injurious.”  The harmless error standard was 

clearly articulated just weeks ago by the Second Circuit: 

Because we “cannot say, with fair assurance … that the judgment was not 
substantially swayed by the error,” we cannot deem the constitutional 
violation harmless.  Kotteakos v. United States, 328 U.S. 750, 66 S. Ct. 
1239, 90 L. Ed. 1557 (1946) (explaining that the “inquiry cannot be merely 
whether there was enough [evidence] to support the result” but is rather 
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“whether the error itself had substantial influence”); see also Fry v. Pliler, 
551 U.S. 112, 121-122, 127 S.Ct. 2321, 168 L. ed. 16 (2007) (affirming that 
the standard articulated in Kotteakos remains the appropriate one in a 
Section 2254 proceeding). 
 

Nappi v. Yelich, 2015 U.S. App. LEXIS 12162 (2d Cir. July 15, 2015) (ellipses, 

brackets and quotation marks as in original).  See also, Alvarez v. Ercole, 763 F.3d 

223, 230 (2d Cir. 2014) (“[F]or habeas to be warranted, the trial court’s denial 

must not have been harmless, that is, it must have had a substantial and injurious 

effect or influence in determining the jury’s verdict”) (internal quotation marks 

omitted).  The burden of proof is on the prosecution: if the State “cannot 

demonstrate harmlessness,” the constitutional error mandates reversal.  Glebe v. 

Frost, 135 S. Ct. 429 (2014) (per curiam), accord Davis v. Ayala, 135 S. Ct. 2187 

(June 18, 2015). 

A reviewing court should grant relief if it is in “grave doubt as to the 

harmlessness” of a constitutional error.  O’Neal v. McAninch, 513 U.S. 432, 445 

(1995).  A judge is in “grave doubt” when “the matter is so evenly balanced that 

[the judge] feels himself [sic] in virtual equipoise as to the harmlessness of the 

error.”  Id. at 435.      

The above-discussion of structural error makes it clear that the error was not 

harmless.  But there is more.  As respondent concedes, Neder v. United States, 527 

U.S. 1 (1999) guides the court’s inquiry as to the factors considered and analysis 

used in cases where a material element of the offense is improperly described by 
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the trial court.  The defendant in Neder was charged with tax fraud for failing to 

report five million dollars in income.  At trial, he argued this sum came from loans 

that he intended to repay, so he believed he did not have to declare them on his 

return.  Id. at 17.  The trial court failed to instruct the jury that a false statement or 

omission could be criminalized only if it was “material” to calculating his tax 

liability.  On appeal, both sides conceded that was error.   

In determining whether such error was harmless, the Court noted that at no 

point at trial or on appeal did Neder assert that the failure to report five million 

dollars in income would not be “material” for calculating tax liability.  Id. at 16-17.  

The evidence that he failed to report this amount was both uncontested and 

overwhelming.  Id. at 17.  Thus, held Neder, “where the omitted element was 

uncontested and supported by overwhelming evidence,” the error is harmless.  Id. 

at 17.  The Court explained that the omitted element must be supported by 

“uncontroverted” evidence, id. at 18, and that “where a defendant did not, and 

apparently could not, bring forth facts contesting the omitted element” the jury 

verdict would have been the same, whether or not the missing element had been 

included.  Id. at 19.  The Court specifically noted: “for example, where the 

defendant contested the omitted element and raised evidence sufficient to support a 

contrary finding[,] it should not find the error harmless.”  Id. at 19.  

Although Neder was decided under a Chapman harmless error standard, the 
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inquiry remains the same — if the defendant contested the omitted element and 

raised evidence sufficient to support a contrary finding, the error cannot be 

harmless, as there is no way to determine whether he was convicted on a proper 

basis.  Neder, 527 U.S. at 19. 

Unlike Neder, who never contested materiality, Golb’s allegedly criminal 

intent was the only issue contested, pre-trial, at trial, and on appeal.  On both direct 

and cross-examination, Golb extensively testified that his intent was to parody the 

Scrolls monopolists and call attention to the academic misconduct of various 

members of the group.   

Golb testified that he had viewed his entire communicative campaign “as 

whistle-blowing,” and that his “purpose was to expose a pattern of unethical 

conduct … to expose the exclusion of scholars from conferences and museum 

exhibits … to expose the plagiarism, to expose the misrepresentations, to expose 

the smearing, to expose the silencing … .”  (Tr. 1001).  He “used the methods of 

satire, irony, parody, and any other form of verbal rhetoric … because I felt I was 

confronting a form of obscurantism which needed to be exposed … .” (Tr. 1002).  

He “intentionally wrote the emails [pertaining to Dr. Schiffman] in an outlandish 

manner” with “telltale elements for the specific audience who was reading them 

that this could not possibly be Larry Schiffman who was writing them … I 

assumed that [the recipients] would … open the messages, read them, and see that 
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this was an outlandish parody of Dr. Schiffman.  I assumed they would click on the 

link that was provided in it … .  I assumed they would then read the [linked] article 

and that was my intention.”  (Tr. 1002-1003) (emphasis added).  The transcript also 

records Golb’s lengthy description of the give-away elements of parody that he had 

inserted into the emails: as he summed it up, “professors do not accuse themselves 

of plagiarism.”  (Tr. 1003). 

Golb specifically denied — at the one spot in the 1314 pages of the trial 

transcript where this question arose — that he intended to harm Schiffman’s 

reputation, reiterating that his intent was “to expose his plagiarism and … to 

demand that it be investigated after fifteen years of institutional complicity with 

him.  That was my real concern, the institutional problem.”  (Tr. 1004).   He 

“sought to produce a benefit for the academic community and for the public and I 

might add for Dr. Schiffman himself because it’s not good to conceal things.  It’s 

better to discuss them openly and to rebut them.”  (Tr. 1007).  The benefit he tried 

to produce was “free and open discussion of this entire scandal … perhaps some 

explanation for it.”  (Id.) 

Golb’s testimony was not only uncontroverted, but was corroborated by 

statements in his private email correspondence with his family.  In an exchange 

with his father, he expressed his fear that the Scroll exhibitors and their allies 

would “egregiously misinform the public.”  (People’s Trial Exhibit 15, at 41).  And 
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he explained to his brother that he believed his letters of complaint to UCLA 

faculty members would “embarrass” one of the exhibitors “by informing people of 

the truth (which many of them might not know).”  (People’s Trial Exhibit 17, at 

51) (emphasis added).  Similarly, he informed his brother that he had posted “an 

article exposing Schiffman’s plagiarism.”  (People’s Trial Exhibit 15, at 47) 

(emphasis added). 

Thus, since Golb vigorously contested the allegations that he intended any 

specific, legally cognizable harm or private benefit, and since much of the 

extensive evidence introduced by the prosecution itself blatantly attested to his 

satirical, public-interest intentions — namely, to inform and condemn, and not to 

defame — the error cannot be said to be harmless.   

Crucially, Golb testified that his intent was to inform people of the truth for 

its own sake; he testified at length that his efforts had been intended as a campaign 

of academic whistle blowing within the vehicle of satire.  Yet, the trial court 

repeatedly excluded evidence that Golb’s accusations of misconduct were true, on 

the grounds that “the relevance of whether or not these people perpetrated an 

academic fraud … is off to the side, and not in the center.”  (Tr. 1030; cf. Pre-Trial 

Order, Feb. 11, 2010, at 2, n.: “neither good faith nor truth is a defense to any of 

the crimes charged”).  See also, Tr. 965; 968, 973, 975, 1000-01, 1007-09, 1014, 

1017-18, 1021, 1024, and 1030 (interrupting, needling, and blocking Golb from 
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testifying about multiple matters relevant to the truth of his accusations). 

Evidence that Golb’s accusations were true, however, would have supported 

the claim that his intent was to expose fraud, not to commit it.  To be sure, 

exposing the professional misconduct of others may harm their reputations; but this 

is a by-product of the exposure, not the intent of it.  By contrast, knowingly 

making false accusations of misconduct of which others are innocent can only 

reflect an intent to harm their reputations. 

The conclusion that the error cannot be harmless is further reinforced by the 

Golb Court’s newly-minted distinction between forgeries and impersonations that 

are designed to cause “temporary embarrassment or discomfiture,” which are not 

criminal, and those intended to cause “real harm” to “reputations,” which are.  

Golb, 23 N.Y.3d at 466.5 

In Golb’s case, a properly instructed jury, weighing the facts after a fair, 

focused trial, could easily find that Golb intended merely to embarrass Schiffman, 

because the “self-confession” to plagiarism would be, and was, quickly shown not 

to be authored by Schiffman.  As noted in petitioner’s original memorandum, 

Former NYU Dean Catherine Stimpson, who was in a position of authority over 

Schiffman, immediately thought the emails were not written by Schiffman.  

(Pet. Mem. at 12).  Rather than a “tedious investigation” as alleged by respondent, 

                                         
5 As petitioner argues elsewhere, this distinction itself is illusory and vague. 
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there was a brief inquiry, which consisted solely of Dean Stimpson and another 

dean, Richard Foley, having “conversations” and a “quick meeting” with 

Schiffman concerning the allegations of plagiarism (Tr. 301, 303, 306); after which 

the matter was dropped.  (Tr. 301, 303, 305-06, A-424-25).  Dr. Schiffman, by his 

own testimony (Tr. 195-96), suffered no harm from the e-mails except anger and 

hurt feelings.  (Tr. 157-58).   

It was no doubt temporarily embarrassing to Schiffman to have the long-

standing, publicly available plagiarism allegations against him resurrected in this 

mocking form, and a properly instructed jury could well have found this was 

precisely Golb’s intent.  It would be a much further leap to prove to a jury, beyond 

a reasonable doubt, that a man of Golb’s academic sophistication intended to 

convince a body of highly intelligent New York University faculty members that 

Schiffman had actually confessed in a “Larry.Schiffman@gmail.com” message to 

the greatest of academic evils, had carefully linked an article documenting the 

plagiarism, and by so doing, had decided to risk costing himself his livelihood.  

 Similarly, a jury could easily have found Golb intended to discomfit 

Professor Frank Moore Cross by suggesting to Professor Ehrman that the former 

thought the latter had “put his foot in his mouth,” but it is a longer stretch to think 

that this was the type of stuff that could plausibly cause real harm to an academic 

reputation.   
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 Respondent asserts that “ridicule” was involved in one email signed by 

“Frank Cross.”  (Resp. Mem. at 3).  Certainly under the impermissibly broad 

standard of “injury” given to the Golb jury, that was sufficient to convict 

petitioner.  But whether the intent to “ridicule” a rival academic is an intent to 

cause “temporary embarrassment or discomfiture,” on one hand, or “real” harm to 

reputation, on the other, is a quintessential question for a jury. 

As for Rabbi Jonathan Seidel, of Oregon, who had never published a word 

about the Scrolls and had taken no position on the controversy surrounding them, 

petitioner’s use of the name Jonathan Seidel to praise the “courage” of one of the 

complainants and denounce his own father, Professor Golb, would easily seem to 

fall on the “temporary embarrassment” side of the ledger, assuming any of the 

recipients of these messages would somehow associate the name with Rabbi Seidel 

at all, rather than with any of the dozens of other people around the country 

(including in New York) who share that name.  In any event, respondent does not 

explain how petitioner could have intended to damage Rabbi Seidel’s reputation by 

using the common name Jonathan Seidel to sign emails furiously attacking 

petitioner’s own father, Prof. Norman Golb, especially since Rabbi Seidel’s 

academic reputation was based on scholarship and teaching unrelated to the 

Scrolls.  The most the prosecution claimed in the courts below was that by these 

emails, Golb was “attempting to stir up controversy and also draw another victim 
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into a dispute.”  (Tr. 26-27; Exhibit F at 26-27).  This theory of criminality is 

completely unrelated to any intent to cause real harm to Rabbi Seidel’s reputation. 

Even if a properly instructed jury was to conclude that Golb intended real 

harm to the complainants’ reputations, it would still have to determine whether 

Golb intended his impersonations (Schiffman’s “confession”) to cause the 

reputational harm, or whether the impersonations were simply the attention-

grabbing, and temporarily embarrassing, “hook” that directed the readers to the 

substantive blogs documenting Schiffman’s academic misconduct.  Under the Golb 

Court’s standard, the former would be criminal but the latter would not. 

These are precisely the factual questions, fine distinctions, and logical 

dilemmas that need to be grappled with by a trial judge considering the standard 

established in Golb, and by a properly instructed jury that would be able to weigh 

all the facts after a properly focused trial.  These questions cannot be papered over 

by simple invocation of the mantra of “harmless error.”   

* * * 

On the record as it stands, it is simply impossible to determine whether, 

without the overbreadth that prevented a coherent, focused defense — including 

the multiple prejudicial charges that were later found unconstitutional and 

unsupported by evidence — the jury would have concluded that Golb intended to 

temporarily embarrass, inform, and criticize his adversaries rather than actually to 
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injure their reputations.  The structural error of defining benefit and harm as 

anything deformed the entire trial process, making it impossible to mount an 

effective defense to the one category among the infinite that the Court of Appeals 

has held can be criminalized.  Even under harmless error analysis, the jury must 

have been substantially influenced by the “any harm or benefit” error, particularly 

in view of the prosecution’s repeated emphasis on Golb’s intent to “annoy” and to 

“stir up controversy.”  

II.  THE GOLB COURT’S DENOMINATING INTENT TO DAMAGE 
 REPUTATION AS A LEGALLY COGNIZABLE INTENT TO INJURE 
 RENDERS THE FORGERY AND IMPERSONATION STATUTES 
 OVERBROAD UNDER THE FIRST AMENDMENT AND VOID FOR 
 VAGUENESS UNDER THE DUE PROCESS CLAUSE. 
 
 A. The AEDPA Standard 
 
 Respondent has successfully argued in the State courts that the Golb Court 

did not address the federal constitutional issues, and that its decision narrowing the 

relevant statutes was done entirely under State law and was utterly without 

constitutional dimension.  See, supra at 1-2.  Respondent has maintained that 

position despite the fact that the constitutional issues dominated the pre-trial 

litigation, the arguments over the jury charge, the briefing and arguments in the 

First Department, and the briefing and arguments in the Court of Appeals.6   

                                         
6 Petitioner, by contrast, has maintained and continues to maintain here that it is difficult to 
discern any basis other than constitutional concern for the dramatic narrowing of the overbroad 
statutes.   
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Accordingly, respondent should be estopped from maintaining a different position, 

now that his successful prior arguments dictate this Court engage in de novo 

review of the errors. 

B.   The Golb Court’s Standard Creates a Content-Based Restriction on 
 Speech that Cannot be Justified.  Criminalizing Intent to Damage a 
 Reputation Violates the First Amendment and Is Void for Vagueness. 
 

 Respondent continues to label Golb’s speech as “fraud,” which is entitled to 

no First Amendment protection.  But speech does not become “fraudulent” merely 

because the prosecution has decided to call it such, and this packaging cannot 

avoid a First Amendment analysis.  The First Amendment violation in United 

States v. Alvarez, 567 U.S. ___, 132 S. Ct. 2537 (2012) would have been the same 

had the Stolen Valor Act used the word “fraudulently” instead of “falsely”;  

It would remain a content-based restriction that could not be sustained under First 

Amendment scrutiny. 

   The Golb Court held that simply communicating under the identity of 

another real person, intending the recipient to believe he is such other real person, 

is not criminal.  It only becomes criminal when the intent of the communication is 

to damage another’s reputation.7 

                                                                                                                                   
  
7 As well as obtain money or interfere with government administration. Golb, 23 N.Y.3d at 466. 
Those exceptions to the First Amendment are well-established and are not at issue here. 
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 Because the material element of intending harm to reputation requires an 

examination of the content of the communication, it is, by definition, a content-

based restriction on speech.  Under the test articulated by the Golb Court, the 

content of the communications must be scrutinized to determine whether Golb 

intended merely to cause “temporary embarrassment or discomfiture” (or cause 

some other injury or gain some other benefit that is not legally cognizable), or 

whether he intended “real harm” to a reputation.  Golb, 23 N.Y.3d at 466.  

It has been well settled for decades that regulation of speech is content-based 

if a law applies to particular speech because of the topic discussed or the idea or 

message expressed.  Content-based laws — those that target speech based on its 

communicative content — are presumptively unconstitutional and may be justified 

only if the government proves that they are narrowly tailored to serve compelling 

state interests.  R.A.V. v. St. Paul, 505 U.S. 377 (1992); Simon & Schuster, Inc. v. 

Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 115, 118 (1991); see 

also, Reed v. Town of Gilbert, 135 S. Ct. 2218, 2226-2227 (June 18, 2015) 

(emphatically reiterating the holdings in R.A.V. and Simon & Schuster that all 

content-based restrictions are subject to strict scrutiny). 

The Alvarez Court made it clear that “fraud” does not extend to false 

statements unless they are intended to obtain a material benefit:  “Were the Court 

to hold that the interest in truthful discourse alone is sufficient to sustain a ban on 
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speech, absent any evidence that the speech was used to gain a material advantage, 

it would give government a broad censorial power unprecedented in this Court's 

cases or in our constitutional tradition.”  Alvarez, 132 S. Ct. at 2547-48.  This 

holding is in accordance with traditional Supreme Court jurisprudence regarding 

the interpretation of fraud, restricting it to material gains and injuries.  See, e.g., 

Carpenter v. United States, 484 U.S. 19, 27 (1987). 

Even if this Court were to assume that analyzing false statements on the 

basis of their content is subject to substantial-basis analysis rather than strict 

scrutiny under the First Amendment, respondent fails to point to any governmental 

interest served by criminalizing impersonation with the intent to damage a 

reputation.  As noted in petitioner’s opening memorandum, New York has long 

since repealed its criminal libel statutes.  (Pet. Mem. at 43-44).  Reputational injury 

is redressable only in the civil courts, and then traditional defenses to defamation 

apply.8  New York has passed no law requiring Internet service providers to obtain 

                                         
8 Four justices in Alvarez subjected the content-based Stolen Valor Act to strict scrutiny, while 
three others would have used intermediate scrutiny.  Post-Golb, the Supreme Court decided Reed 
v. Town of Gilbert, 135 S. Ct. 2218, 2226-2227 (June 18, 2015), reiterating the holdings in 
R.A.V. and Simon & Schuster that all content-based restrictions are subject to strict scrutiny.  
See also, Cincinnati v. Discover Network, Inc., 507 U.S. 410, 429 (1993) (a law that is content 
based on its face is subject to strict scrutiny regardless of the government’s benign motive, 
content-neutral justification, or lack of “animus toward the ideas contained” in the regulated 
speech).  There is no need for the Court to resolve this question, as the New York State 
legislature long ago made it clear that there is no state interest in criminalizing reputational 
damage.   

 
 



 30 

valid identification from their users before creating an account, and has passed no 

law prohibiting individuals from creating accounts in the names of other, real 

persons.  There is simply no basis, consistent with First Amendment guarantees, 

which permits this type of content-based restriction. 

Perhaps recognizing that criminalizing damage to reputation cannot 

withstand First Amendment analysis, respondent attempts to frame the issue more 

broadly and asserts “there is no First Amendment right to engage in deceptive 

conduct aimed at duping victims into acting in reliance on the deception.”  (Resp. 

Br. at 58).  Under respondent’s view, had anyone, in any way, acted in reliance on 

Xavier Alvarez’ assertion that he was a Medal of Honor winner, he could have 

been criminalized under fraud statutes.  If accepting the lie, people shook his hand 

or sought out his company, had they given him the respect that he had not gained 

through his own actions, he could be criminalized.  That, of course, is the precise 

opposite of Alvarez.  Stripped of respondent’s inflammatory language of “duping” 

and “victims,” respondent adverts back to a standard that did not satisfy the Golb 

Court, let alone the First Amendment. 

Indeed, respondent’s continued insistence on reading Golb to allow large-

scale criminalization of “duping” based upon a prosecutorial determination of the 

writers’ intent illustrates both the First Amendment overbreadth and Due Process 

vagueness that infect the Golb standard.  As noted in petitioner’s opening 
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memorandum, allowing prosecutors to criminalize intent to damage “reputation” 

but not intent to cause “temporary embarrassment or discomfiture” simply permits 

an unguided, standardless round-up of individuals whose impersonations offend or 

disturb those with police power. 

Respondent himself makes this case in the most direct and transparent 

manner when he responds to the “Tucker Carlson – Keith Olberman” example that 

has been his bête noire.  Despite the fact that Tucker Carlson opened an email 

account in the name of Keith Olbermann; despite the fact that he emailed crazy-

sounding rants in the style of Olbermann; despite the fact he did so to embarrass 

Olbermann (at a minimum) or damage his reputation (at the most); and despite the 

fact that the recipient believed the author to be Olbermann, respondent asserts that 

Mr. Carlson has nothing to fear from DANY because all of this “does not mean 

that Carlson intended that result.”  (Resp. Mem. at 63).  But this is based 

exclusively on DANY’s decision not to charge Carlson; had they decided to bring 

charges, all of this would have been proof of his criminal, fraudulent intent.  This 

is the hornbook definition of failure to provide proper warning as to what is 

criminal and allowing law enforcement to engage in a standardless sweep.  And the 

potential chilling impact of that sweep is, of course, exacerbated by the sheer 

multiplicity of “deceitful” emails, blogs and tweets that have been regularly used, 

all over the United States, to convey messages embarrassing or harmful to the 
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reputations of university presidents, politicians, athletes, famous authors, and 

anyone else who participates in current debates on social and intellectual issues. 

(Exhibit P to Pet. Mem.: Public Sources References to Impersonations; Pet. Mem. 

at 41 n.17). 

 

CONCLUSION 

 
For the foregoing reasons, this Court should grant the writ of habeas corpus. 
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