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MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR 

A WRIT OF HABEAS CORPUS PURSUANT TO 28 U.S.C. §2254 

  

Petitioner Raphael Golb, by his attorneys, The Law Office of Ronald L. 

Kuby and the Law Offices of Joel B. Rudin P.C., respectfully submits this 

Memorandum of Law in support of his Petition, under 28 U.S.C §2254, for a Writ 

of Habeas Corpus by a person in state custody.  The instant New York State 

convictions directly conflict with controlling, clearly established and long-standing 

United States Supreme Court precedent prohibiting a court from simultaneously 

narrowing an overbroad statute on appeal and then upholding a trial conviction that 

was obtained in reliance on the overbroad, subsequently invalidated statute.  See, 

e.g., Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1965).  This ground alone 
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is dispositive of issues raised in the petition.   

Additionally, New York Impersonation and Forgery statutes, as construed by 

the State’s highest court, criminalize attacks on reputation, rendering them 

overbroad, vague, and an unconstitutional resurrection of criminal libel, clearly 

contrary to, or an unreasonable application of Supreme Court precedent.    

 

SUMMARY OF ARGUMENT 

 Petitioner stands convicted of nine counts of criminal impersonation in the 

second degree and ten counts of forgery in the third degree for admittedly sending 

ten emails, in the names of three other people, mocking and criticizing the ethics 

and research methodologies of several scholars and their work on the Dead Sea 

Scrolls.  He is facing a jail sentence of 2 months incarceration.  He is to surrender 

to begin service of his sentence on April 13, 2015. 

 Forgery in the third degree prohibits the making of a false writing when 

acting with “intent to defraud, deceive or injure another.”  N.Y. Penal L. §170.05.   

Criminal impersonation in the second degree prohibits communications in the 

name of another real person when made “with intent to obtain a benefit or to injure 

or defraud another.”  N.Y. Penal L. §190.25(1).  Thus, a material element of both 

offenses is the intent to cause some type of injury or obtain some type of benefit 

from the act of impersonation or false writing.  Petitioner was tried and convicted 
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pursuant to jury instructions that the intended injury or benefit could be, literally, 

anything.  No human joy or sorrow, no matter how slight or transient, was 

excluded from the sweep of “injury” or “benefit.” 

In response to Petitioner’s fully exhausted arguments that such an 

interpretation would render these statutes both vague and overbroad in violation of 

the First and Fourteenth Amendments, the New York State Court of Appeals 

agreed with Petitioner’s contentions that the statutory terms “‘injure’ and ‘benefit’ 

cannot be construed to apply to any injury or benefit, no matter how slight.”  

People v. Golb, 23 N.Y.3d 455, 465 (Ct. App., May 13, 2014) (emphasis in 

original).  The Court of Appeals, however, while curtailing the lower courts’ 

unlimited sweep of the statutes, held that the statutes encompassed intended injury 

to “reputation”: 

Accordingly, a person may be found guilty of criminal impersonation in the 

second degree if he or she impersonates another with intent to cause 

tangible, pecuniary injury to another, or the intent to interfere with 

governmental operations.  [Citations omitted.]  In addition, a person who 

impersonates someone with the intent to harm the reputation of another may 

be found guilty of this crime. 

 

Id. at 466. 

 The Court of Appeals accordingly upheld nineteen misdemeanor counts on 

the ground that “there was sufficient evidence to support the jury’s finding that 

defendant’s emails … were more than a prank intended to cause temporary 
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embarrassment or discomfiture, and that [defendant] acted with intent to do real 

harm.”  Id. 

 Thus, Golb was tried and convicted under an open-ended construction of 

criminal statutes that were subsequently narrowed on appeal.  This conflicts with 

binding Supreme Court case law and entitles Petitioner to relief under 28 U.S.C. 

§2254(d)(1) (“decision that was contrary to, or involved an unreasonable 

application of, clearly established Federal law, as determined by the Supreme 

Court of the United States”). 

As far back as Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1965), the 

Supreme Court determined that a criminal conviction may not be sustained when 

the defendant was tried under a broad construction of a law subsequently limited 

by an appellate court.  In such a case, the very flaw that forced the appellate court 

to narrow the statute to save it infects the conviction under review.  In Golb’s case, 

the jury had been required to find him guilty if his intent was merely to cause 

“temporary embarrassment” or “discomfiture,” in other words, on the very bases 

that the Court of Appeals subsequently ruled, in Golb’s appeal, could not sustain 

such a construction.  In failing to reverse Golb’s convictions, the New York Court 

of Appeals disregarded almost five decades of clear and unquestioned Supreme 

Court precedent. 

 Second, the New York Court of Appeals newly minted construction, which 
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criminalizes speech intended to injure reputation, suffers from the same vagueness 

and First Amendment overbreadth problems as the earlier construction.  It too is an 

unreasonable application of clearly established federal law, as set forth by the 

Supreme Court.  Skilling v. United States, 561 U.S. 368 (2010), and United States 

v. Alvarez, 567 U.S. ___, 132 S. Ct. 2537 (2012), hold that deceptive speech, 

whether denominated “fraud” or otherwise, can be used only to criminalize 

tangible harm; beyond that statutes permitting conviction for intangible harm are 

void for vagueness or overbreadth.  The New York Court of Appeals’ newly 

minted construction of New York’s criminal impersonation and forgery statutes 

give no fair warning as to what speech is intended to cause “temporary 

embarrassment” or “discomfiture,” and what speech is intended to do “real” harm 

to reputation.  The Court of Appeals construction provides no guidance for law 

enforcement, allowing arbitrary enforcement and standardless sweeps.   

Third, in Garrison v. Louisiana, 379 U.S. 64 (1964), the Supreme Court held 

that a prosecution based upon the defendant’s alleged malicious intent to damage 

another’s reputation must allow the defense that the underlying statement is true, or 

at least the defendant had a good faith belief it was such.  Prohibiting the defense 

of truth violates the First Amendment.  
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STATEMENT OF FACTS 

A.   The Dead Sea Scrolls Controversy 

The Dead Sea Scrolls controversy grew out of long-standing disagreements 

over how the Scrolls originally came to be deposited in caves located on cliffs to 

the north-west of Qumran, an important archeological site near the Dead Sea.  

Many scholars have promoted a theory that they were written or transcribed at 

Qumran by the Essenes, a Jewish sect living in Palestine in the First Century CE.  

Others, including the Petitioner and his father Norman Golb (a professor of 

Ancient Near Eastern history and languages at the University of Chicago’s Oriental 

Institute), argue that the Scrolls are an eclectic mix of texts likely removed from 

libraries in Jerusalem and deposited in caves near the Dead Sea for safekeeping 

when Roman legions destroyed Jerusalem in 70 CE.  Controversies on the topic 

have raged since 1980, when Professor Golb first presented his theory in published 

form.  The Golb analysis has posed a direct challenge to the Qumran-sectarian 

view, which had dominated scholarship since the Scrolls’ discovery in 1947. 

B.   Petitioner’s Emails 

The Petitioner is an Oberlin- and Harvard-trained classicist, comparative 

literature scholar, and author.  During a three-year campaign running from 2006 to 

the day of his arrest in March 2009, he occasionally wrote and distributed online 

articles that severely criticized the work of several scholars, defended opposing 
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theories of his father, and argued that a number of highly popular museum exhibits 

on the Dead Sea Scrolls were biased and misleading.  To attract readers, the 

Petitioner sent out parody emails that promoted his polemics.  Petitioner is 

convicted of sending emails that, according to the State of New York, “victimized” 

three people who were impersonated in the messages.   

1.  Professor Lawrence Schiffman teaches Ancient Near Eastern history at 

New York University, and is an adherent of the Qumran-sectarian theory of Scroll 

origins.  Petitioner created an email account entitled larry.schiffman@gmail.com,1 

and sent five emails from this address.  (Exhibit E: Trial Exhibits 16G, 16O, 16P, 

16Q, 16R). 

 The emails contained mock “confessions” ostensibly by Professor Schiffman 

in which he admitted the long-standing accusation that he had derived part of his 

theory from Norman Golb’s work.  The emails were sent to members of the NYU 

Jewish Studies Department (about 15 people), two deans, the provost, the 

Washington Square student newspaper, and Schiffman’s four graduate student 

teaching assistants.  (Exhibit F at 75, 80, 89, 93; Exhibit G; Trial Exhibit 16, 

passim).  Each of the e-mails overtly featured a “link” to an online article 

discussing plagiarism allegations against Schiffman and NYU’s failure to 
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investigate it.  (Exhibit B). The tone of the e-mails was deadpan, yet crudely 

pompous.  The message communicated — that the truth must be concealed — was 

similar to that of several satirical blogs written by Golb, (Exhibit A; Trial Exhibits 

C1, C2; Exhibit B; Trial Exhibit 40C16; Exhibit F at 138, 143), with the crucial 

difference that it was presented in first-person form.  Accusing himself of a “minor 

failing” (to wit, plagiarism) (Exhibit E, passim; Exhibit F at 80), the “Schiffman” 

persona explained that “every effort” was to be used to help suppress the 

allegations of misconduct. (Exhibit E, passim).  He instructed faculty and students 

alike “not to mention the name” of the plagiarized scholar, implored for their 

“understanding,” and referenced the ethical quagmire of Dead Sea Scroll “politics” 

by explaining that “if I had given credit to this man [Norman Golb], I would have 

been banned from conferences around the world.” (Id. at 16P, 16Q; Exhibit F at 

90).  The message to the student newspaper contained, in addition to the link to the 

plagiarism article, the peremptory command “not to publish a word about this in 

the Washington Square News, should it be brought to your attention.”  (Id. at 16O). 

 Written in a stilted style, the messages buffoonishly implore readers not to 

read a blog article (one of Petitioner’s), which accuses Professor Schiffman of 

having appropriated the ideas of Professor Golb. The blog article containing the 

                                                                                                                                                             
1 The address was not Professor Schiffman’s, nor was it even an NYU-domain address.  It was 

                 (continued on next page) 
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accusations — which is not alleged to have been “impersonated” or “forged”— 

was posted and available on the Internet for all to see.  (Exhibit B).2    Referring to 

a “minor failing” and begging colleagues not to let students read the article, the 

larry.schiffman@gmail.com emails used the well-worn pantomime technique of 

ludicrously showing the reader what the writer ostensibly does not want anyone to 

pay attention to: a hyperlink to the article is attached. (Exhibit E, passim; Exhibit 

B). 

 The criticisms in the linked article were not new.  They had been discussed 

at length at academic conferences and in professional publications for at least a 

decade, and they have been posted on several other blogs and websites devoted to 

Ancient Near Eastern history and archeology. (Exhibit F at 218, 287-88, 637-38, 

987-88). 

 2.   One similar message was sent from the email address, 

frank.cross2@gmail.com. (Exhibit H).  The address has elements of the name of 

another well-known biblical historian and Scrolls scholar, Professor Frank Moore 

                                                                                                                                                             

created by Petitioner.  

  
2 Similarly, several other articles about Schiffman’s scholarship, pro and con, have been 

published in academic and specialist sources, as well as the mainstream press and are available 

online. 
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Cross.  Professor Cross taught3 at the Harvard Divinity School and Wellesley 

College.  The frank.cross2@gmail.com address also belonged to the Petitioner. 

(Exhibit F at 1028, 1038-39).  It did not suggest any connection to Harvard, 

Wellesley, or any institution of Ancient Near Eastern research.  Like Schiffman, 

Professor Cross was an exponent of the Qumran-sectarian school, and disagreed 

with the Golb-Jerusalem school.  Sent to members of the Duke University 

department of Religion, and written in a blustering tone, the 

frank.cross2@gmail.com message attaches published articles about the North 

Carolina Museum of Natural Science’s failure to mention Golb’s theory in an 

exhibit, and describes how the Jewish Museum in New York had taken a more 

inclusive approach to the controversy.  

At trial, witnesses testified that Professor Cross always used his full name 

when dealing with professional colleagues, viz. Frank Moore Cross.  (Exhibit F at 

816).  The offending emails were not written in Professor Cross’s style. (Id. at 

699).  Moreover, Professor Cross was not known to have communicated using 

email for a long time.  The prosecution put on no evidence that anyone was fooled 

into thinking Professor Moore Cross actually had sent the emails; those who saw 

the messages said they did not look like something Professor Cross would have 

                                                 
3 Professor Cross did not testify at trial, and he died in 2012. 
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written. (Id.)   

3.   Finally, the Petitioner sent four emails using the pseudonym Jonathan 

Seidel. (Exhibit I: Trial Exhibits 12B, 12K, 12N, 12P).   Some of these messages 

satirically attacked Norman Golb; others criticized exhibitions concerning the 

Scrolls in San Diego and at the Royal Ontario Museum.  According to the 

Petitioner at trial, the Seidel pseudonym was not intended to allude to anyone else 

in particular. (Exhibit F at 1018-1020).  Nevertheless, the New York County 

prosecutor searched the nation for a “Jonathan Seidel” whom, they would argue at 

trial, had been “impersonated” in the emails.   

It turns out that there are a lot of Jonathan Seidels in the United States.4  The 

District Attorney’s Office finally settled on a rabbi in Eugene, Oregon.  Rabbi 

Seidel is not associated with the study of the Dead Sea Scrolls or ancient Near 

Eastern history — but he had, coincidentally, taken a class from Professor 

Schiffman while doing his Ph.D. studies in Divinity two decades earlier. (Id. at 

609).  Not surprisingly, Rabbi Seidel was completely unaware of anything having 

to do with the matter, until the New York County prosecutor approached him and 

told him about it. (Id. at 612-13). 

                                                 
4 At trial, witness Rabbi Jonathan Seidel himself estimated there were at least one-hundred 

Jonathan Seidels in the United States, saying “[T]his name is not completely uncommon for a 

Jew or Christian to have.”  (Exhibit F at 615-16).     
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C.  The Impact of the Emails 

As with most lampoons, in the course of reading the text, most readers 

immediately recognized the messages were unlikely to have originated from their 

ostensible authors.  One of Schiffman’s superiors at NYU, Dean Foley, testified 

that the “impersonation” and “false confession” format of the emails actually made 

them hard to take seriously.  (Id. at 322).  Another said that her reaction on 

receiving them was immediate skepticism:  “This is really weird.  Something is 

wrong here.  This doesn’t make sense.”  (Id. at 238, 250).  She recognized 

straightaway that the messages weren’t genuine, and that the signatures and 

addresses used in the emails weren’t Schiffman’s.  “[T]hat’s just not how he signs 

his name.  So there was a lack of credibility on the surface of that.” (Id. at 262-63).     

In fact, Schiffman himself testified that he did not think anyone believed the 

plagiarism accusations.5  (Id. at 223-24).  He conceded, however, that he has had to 

contend with them several times in the past, including notably in a prominent 

interview in Israel’s daily paper Haaretz in the 1990s.  (Id. at 66, 78, 207-17).  He 

                                                 
5 Professor Schiffman also understands that the accusations were not wholly lacking in basis.  At 

trial, he described them thus:  “that I purposely did not use certain articles, two did not cite 

certain articles of Professor Golb from which I took ideas without giving him credit and 

furthermore falsely described the theory in order to say it was false and then claim the ideas as 

my own.” (Exhibit F at 223-24). He was then asked, “Is there any truth to those allegations?”  

Schiffman answered, “Yes.”  (Id.) Later, however, Schiffman softened his self-criticism, and 

testified on cross-examination that he had merely “made a mistake.  I had misinformation [about 

Professor Golb’s theories] and I did not know that this was misinformation and, therefore, I 

                 (continued on next page) 
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also allowed that the list of publicly accessible blogs mentioning him on the 

subject is “very, very long.”  (Id. at 136).   

The other Dead Sea Scrolls scholar Golb allegedly intended to “victimize” 

by his emails was Professor Cross, who was retired.  The prosecutor put on no 

witnesses who had thought the emails were genuine, or that they had affected 

Professor Cross’s reputation.  (Id. at 699, 816).     

Rabbi Seidel, whose existence was utterly unknown to Golb, testified that he 

felt “shocked” and “angry” when he found out “that there was a “Seidel dot 

Jonathan” that was not him.  (Id. at 618).  The prosecution never specified what 

“injury” was done to Rabbi Seidel, beyond this shock and anger.   

D.   Trial, Conviction, and Appeals 

 In the Supreme Court, New York County, Petitioner was tried for sending 

the emails, in thirty-one counts of Aggravated Harassment,6 Identity Theft,7 

Unauthorized Computer Use,8 Criminal Impersonation,9 and Forgery.10  

                                                                                                                                                             

repeated it.  Yes, I made a mistake.”  (Id. at 186). 
 
6 Three counts of misdemeanor Aggravated Harassment in the Second Degree, under N.Y. Penal 

Law §240.30(1)(a). 

 
7 Two counts of felony Identity Theft in the Second Degree under N.Y. Penal Law §190.79(3).  

Fifteen other counts of Identity Theft in the Third Degree under N.Y. Penal Law §190.78(2) 

were dismissed as duplicative.  

 
8 One count of misdemeanor Unauthorized Use of a Computer under N.Y. Penal Law §156.05. 
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 In pretrial motions, during trial, and for jury instructions, the Petitioner 

repeatedly challenged the government’s theory that Golb had intended any legally 

cognizable “injury,” or “fraud,” or that anyone enjoyed a legally cognizable 

“benefit,” due to the Petitioner’s email messages.   

 In denying Petitioner’s motion to dismiss, for example, the trial judge 

explained that the “gravamen” of the charges involved the “requisite intent to 

obtain a ‘benefit,’ as the statute broadly defines that term,” and held that “various 

‘benefits’ suggest themselves, but there is no requirement that the benefit be 

financial or that the People specify further.”  (Exhibit J: Decision on Motion to 

Dismiss, Feb. 11, 2010) (emphasis added).  Indicating that “there is no longer a 

criminal penalty for libel,” the trial judge further held that “neither good faith nor 

truth is a defense to any of the crimes charged here.” (Id. at 2, n. 1) (emphasis 

added). 

In a motion for a trial order of dismissal, Petitioner again argued that, under 

the First and Fourteenth Amendments, and corresponding provisions of the New 

York State Constitution, “[a]ttempting to influence an academic debate is not a 

legally cognizable fraud, benefit or injury,” and that “[a]ttempting to injure the 

                                                                                                                                                             
9 Fifteen counts of Criminal Impersonation in the Second Degree under N.Y. Penal Law 

§190.25(1).  Five other counts were dismissed as duplicative. 

 
10 Ten counts of Forgery in the Third Degree under N.Y. Penal Law §170.05. 
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reputation of an academic opponent is not a legally cognizable fraud or injury.”  

(Exhibit K: Affirmation in Support of Motion for a Trial Order of Dismissal 

Pursuant to N.Y. Penal L. §290.10, Sept. 26, 2010, at 4).  Nor did the prosecution 

articulate any “theory of what fraud, benefit, or injury the [Petitioner] was 

intending to inflict or obtain through these e-mails, although the defense has been 

asking for over a year.”  (Id. at 10).    

  During the trial, rather than focus on reputational damage, the prosecution 

emphasized Golb’s intent to annoy and alarm his “victims” as the injury intended 

by his impersonations.  This dovetailed with the prosecution’s efforts to prove 

Petitioner’s guilt on the three aggravated harassment charges, which required only 

intent to “annoy” or “alarm” another, and written conduct likely to cause such 

annoyance or alarm.  N.Y. Penal L. §240.30(1), declared unconstitutional, People 

v. Golb, 23 N.Y.3d 455, 465 (Ct. App., May 13, 2014).  Thus, the lowest common 

denominator of the forgery, impersonation, and aggravated harassment counts was 

Golb’s intent to “annoy” or “alarm.” 

During opening statements, for example, the prosecution told the jury that 

Raphael Golb had a “disagreement,” “took it to the level of evasive and alarming 

conduct….”  (Exhibit F at 19), and was involved in “directing harassing conduct at 

[his victims] through cyberspace.” (Id. at 20).  The prosecution told the jury that 

Raphael Golb intended to “steal the identity of other professors and academics, to 
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destroy their reputation and careers, cause them alarm, fear, provoke them.”  (Id. at 

22).   As to Lawrence Schiffman, the prosecution maintained that defendant 

“harassed him,” intended to “smear and attack” him (id. at 24), intended to 

“influence the Jewish Museum” by getting “the museum to drop Dr. Schiffman as 

a speaker and add his father,” (id. at 25), and to falsify the records of NYU “to 

generate an inquiry and a reaction.” (Id.)  As to Frank Cross, the prosecution 

offered no explanation as to Golb’s intended harm or benefit, outside of stating that 

Golb sent an email in the name of Cross “attacking another scholar….” (Id. at 26). 

Regarding Jonathan Seidel, even the prosecution admitted the Dead Sea Scrolls 

was not his area of study.  (Id.)  The “harm” or “benefit” Golb allegedly intended 

toward him was “attempting to stir up controversy and also draw another victim 

into a dispute.”  (Id. at 26-27).  

During summation, the prosecutor did not refer to injury to the  

“reputations” of any of the supposed victims.  In fact, the prosecution emphasized 

that the case had nothing at all to do with defamation or libel, explaining that the 

truth or falsity of Golb’s allegations was irrelevant, because “this case is not about 

whether Dr. Schiffman plagiarized Dr. Golb.  Whether he did it or not, doesn’t 

matter at all.  You can’t impersonate someone else.”  (Id. at 1227).  The prosecutor 

asserted that it was illegal to cause “stress, annoyance, alarm,” by doing “bad 

things … that could derail a career or speaking engagements,” then adding, 
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however, “or to otherwise deceive people and stir up disputes and controversy.” 

(Id. at 1218).  Golb, the prosecutor urged, impersonated his adversaries “for 

maliciousness,” (id. at 1240); he intended “to harass, annoy, and alarm, to 

persecute, to torment, and attack.” (Id. at 1249).  And the prosecutor emphasized 

that for some of the alleged crimes, “the mental state would be to gain, any gain or 

advantage or it could be to injure or to deceive or to defraud and defraud does not 

have to be in a financial sense.” (Id. at 1250; emphasis added).   Harm to reputation 

was decidedly a lone and stifled note in a symphony of vague, speculative 

allegations featuring financial harm, annoyance, and the stirring up of controversy.  

 Regarding the “harms” and “injuries” caused, the Petitioner asked the trial 

court to instruct the jury as follows:   

The intended injury that the People must prove is not limited to financial 

injury.  However, not all injuries are the subject of the criminal law.  [1.] 

Intending to [sic] another’s reputation by disseminating falsehoods is not the 

type of harm that the criminal law recognizes.  That type of injury may be 

redressed in the civil courts. [2.] Similarly, the injury intended must go 

beyond intending to have another spend time responding to accusations or 

criticisms.  A defamation does not become criminal simply because the 

alleged injured party spends time responding to, or countering, what he or 

she believes to be falsehoods. [3.] Similarly, intending to abuse, deride, 

provoke, with the use of words, even vulgar words, is not the type of harm 

that the criminal law recognizes. 

 

(Exhibit L, A-50: Court Exhibit II, Defendant’s Request to Charge #1: Injury).  

Regarding the “benefits” he allegedly got from his conduct, he asked for this 

charge:  
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Not all benefits are the subject of the criminal law.  The fact that a defendant 

may gain emotional pleasure from harming another’s reputation, from 

informing the public or the academic community of perceived wrongdoing, 

from provoking debate, from getting another to respond to criticisms, and/or 

from irritating another is not the type of benefit that the criminal law 

recognizes. 

 

(Id. at A-51).  

The Petitioner also asked for instructions reminding the jury that parody and 

satire should not be considered deceitful or fraudulent within the meaning of the 

criminal law: 

As with the terms “benefit” and “injury,” the intended deception need not be 

financial.  And, as with the terms “benefit” and “injury,” not all deceptions 

are the subject of the criminal law.  Satire, parody, and/or pranks, for 

example, generally contain elements of deception, but these are not criminal. 

 

(Id. at A-53).  Also: 

The right to speak and write freely is protected by both the Constitution of 

the United States and the State of New York.  You cannot find the defendant 

guilty of any of the charged offenses unless you find that his speech and/or 

writings created a clear and present danger of some serious, substantive evil. 

 

(Id. at A-54). 

Later, in Petitioner’s objections to the trial court’s proposed jury 

instructions, he argued that the trial charge neglected to define the word “injury” at 

any point.  It left the concept of injury open to anything, and so was 

constitutionally overbroad and vague when applied to expressive activity like 

sending satirical email messages.  (Exhibit M: Court Exhibit IV at A-57, 
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Defendant’s Objections to the Court’s Proposed Jury Charge, Sept. 28, 2010, at 2).    

He raised similar objections to use of the terms “benefit” and “any gain or 

advantage,” which also seemed to mean just about anything, “no matter how 

intangible, psychological, or spiritual, and renders the term unconstitutionally 

vague and impossibly overbroad.”  (Id. at A-56-57).  Regarding “intent to defraud” 

and “fraud,” Petitioner objected to an indeterminate definition resorting to 

“benefit,” which again is “vague and overbroad in the context of speech” because 

it could include the aims of someone who wanted to hurt an adversary’s feelings, 

or to roundly criticize disagreeable scholarship, or to score points against other 

debaters about the Dead Sea Scrolls, etc., so that really “anything and everything 

qualifies.”  (Id.)     

The trial court rejected all of these proposed jury instructions.  In what the 

court called a “little aside,” the trial court did refer to “numerous references during 

the trial to the First Amendment, to free academic discussion, to parody.”  (Exhibit 

F at 1280).  The court assured the jurors, however, that “Tina Fey is free to keep 

doing her famous Sarah Palin imitation without danger of criminal impersonation 

[charges].”  (Id. at 1280-81).  The court explained that not all words are First-

Amendment-protected, and concluded, “So the questions for you are not the legal 

issues of freedom of speech under the First Amendment to the United States 

Constitution, but rather whether the elements of a charged crime have been proved 
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beyond a reasonable doubt.”  (Id. at 1281).   

The jury instructions described Criminal Impersonation11 as when a person 

“knowingly impersonates a specific other person and acts in such assumed 

character with intent to obtain a benefit or to injure or defraud another.”  (Id. at 

1287, 1301).   

“Benefit” was defined as “[a]ny gain or advantage to the beneficiary 

including any gain or advantage to a third person pursuant to the desire or consent 

of the beneficiary.”  (Id. at 1287).   

“Injury” and “intent to injure” were not defined anywhere in the 

instructions.  (Exhibit F at 1267-1292). 

The harms the jury was told to consider for “intent to defraud” could be 

anything, based on a liberal definition expanded by several uses of the disjunctive 

word, “or”: 

A person acts with intent to defraud when his conscious or objective purpose 

is to deceive or trick another with intent to deprive that person of his or her 

right or in some manner to do him or her an injury.  The word defraud to 

give you a dictionary definition means to practice fraud, to cheat or trick, to 

deprive a person of property or interest or right by fraud, deceit, or artifice.  

So the meaning of fraud both in its legal usage and its common usage is the 

same, a deliberately planned purpose and intent to cheat or deceive, or 

unlawfully deprive someone of some advantage, benefit, or property. 

                                                 
11 N.Y. Penal Law §190.25 states in pertinent part: “A person is guilty of criminal impersonation 

in the second degree when he: (1) Impersonates another and does an act in such assumed 

character with intent to obtain a benefit or to injure or defraud another … Criminal 

impersonation in the second degree is a class A misdemeanor.”  



 21 

  

(Id. at 1279) (emphasis added).  

Instructions on the Forgery statute12 were similarly open-ended on the 

question of “injury.”  The trial court said no more than that one of the elements 

was “the intent to defraud, deceive, or injure another.”  (Id. at 1288, 1301).  Again, 

“intent to injure” was not defined, and “intent to defraud” and “deceive” carried 

the unlimited open-ended definition that had been given already, quoted above.   

Petitioner renewed his objections to the instructions when given.  (Id. at 

1291-92.  Then the jury convicted him on thirty of the thirty-one counts for which 

he was he was tried.13  He was given a sentence of six months’ imprisonment.  

Petitioner appealed to the New York Supreme Court, Appellate Division, 

First Judicial Department, claiming error on the above grounds.  See, e.g., Reply 

Brief of Defendant-Appellant, Jan. 24, 2014, at 23 (“When literally anything can 

be a legally cognizable benefit or harm, respondent can criminalize anyone for 

writing under the name of another.”) (Emphasis in original.); id. at 23 (“The trial 

court directed the jury not to consider Golb’s First Amendment rights or issues of 

freedom of speech.”).  The Appellate Division reversed and dismissed only one 

count of identity theft, not in issue here, but affirmed the remaining twenty-nine 

                                                 
12 N.Y. Penal Law §190.05 states: “A person is guilty of forgery in the third degree when, with 

intent to defraud, deceive or injure another, he falsely makes, completes or alters a written 

instrument.  Forgery in the third degree is a class A misdemeanor.” 
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counts of conviction.   

Petitioner then appealed to the New York Court of Appeals, which agreed 

with Petitioner’s contentions that the statutory terms “‘injure’ and ‘benefit’ cannot 

be construed to apply to any injury or benefit, no matter how slight.”  Golb, 23 

N.Y.3d at 465.  The Court of Appeals explained that, before Golb’s case, the 

“harms” and “benefits” contemplated by the statute were “traditionally” limited to 

those connected to “pecuniary loss” or “interfere[nce] with government 

operations.” Id.    Here, however, the court construed the Criminal Impersonation 

statute to include a new category of cognizable “injury,” one that entails harms to 

“reputation”: 

Accordingly, a person may be found guilty of criminal impersonation in the 

second degree if he or she impersonates another with intent to cause 

tangible, pecuniary injury to another, or the intent to interfere with 

governmental operations.  [Citations omitted.]  In addition, a person who 

impersonates someone with the intent to harm the reputation of another may 

be found guilty of this crime. 

 

Id. at 466. 

 The Court of Appeals found that the Petitioner had intended to harm the 

“reputations” of Schiffman, Seidel, and Cross.  As to those three, “there was 

sufficient evidence to support the jury’s finding that defendant’s emails … were 

more than a prank intended to cause temporary embarrassment or discomfiture, 

                                                                                                                                                             
13 Petitioner was acquitted of one count of Criminal Impersonation in the Second Degree. 
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and that [defendant] acted with intent to do real harm.”  Id. at 466.  On the other 

hand, the Court of Appeals held that one of the emails sent in the name “Jonathan 

Seidel” had been wrongly criminalized, because its content, denouncing a Scrolls 

curator as an obscurantist, did “not prove the requisite intent” to harm Rabbi 

Seidel’s reputation. Id. 

The Court of Appeals holding also touched on the concept of “injury” within 

the forgery statute.  It used the same approach that was used with the Criminal 

Impersonation statute:  “There was sufficient evidence to show that defendant 

deceived people by sending emails from accounts in the names of Schiffman, 

Seidel and Cross.”  Id. at 468.  

The Court of Appeals reversed all convictions for Identity Theft, Aggravated 

Harassment, and Unauthorized Computer Use.  It also reversed several, but not all, 

counts of Criminal Impersonation, leaving Petitioner with convictions on ten 

counts of Forgery, and nine counts of Criminal Impersonation.  The Court of 

Appeals remanded the case for re-sentencing. 

Chief Judge Lippman of the Court of Appeals dissented in part.14  He 

criticized the court’s construction of the Criminal Impersonation statute, even 

                                                 
14 He joined the rest of the court in dismissing other counts, and striking down as 

unconstitutional the New York Aggravated Harassment law, Penal L. § 240.30(1)(a), which are 

not in issue in this Petition.  People v. Golb, 23 N.Y.3d at 469. 
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when cabined to conduct causing reputational injury, reasoning:  “It is hard to 

imagine any pseudonymous communication that could not be prosecuted under this 

statute.  And in an age in which pseudonymous communication has become 

ubiquitous, particularly on the Internet, this statute, literally understood, 

criminalizes a vast amount of speech that the First Amendment protects.”  23 

N.Y.3d at 470.  If Golb had caused reputational injury, the dissent continued, that 

is not redressable as a crime, but “if at all, as a civil tort.”  23 N.Y.3d at 471. 

“[T]he First Amendment and the free and uninhibited exchange of ideas it is meant 

to foster” prohibit application of Impersonation and Forgery statutes to acts 

damaging reputation, the dissent reasoned.  Id.  “Criminal libel has long since been 

abandoned.”  Id., citing Ashton v. Kentucky, 384 U.S. 195, 200-01 (1966); 

Garrison v. Louisiana, 379 U.S. 64, 69 (1964)).                          

Chief Judge Lippman also noted that, although the Court of Appeals had 

sought to narrow the construction of the Impersonation statute because of its 

overbreadth, “this prosecution’s use of the statute was not limited in the way the 

Court now says it should have been.”  23 N.Y.3d at 470 (emphasis added).  Even 

though Golb “sought to have the jury charged so as to limit the statute’s reach, the 

trial court’s charge did not do that.”  23 N.Y.3d at 471. 

Following Chief Judge Lippman’s reasoning, Golb then moved for re-

argument, on the basis of Shuttlesworth v. City of Birmingham, 382 U.S. 87, 95 
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(1965), and its progeny.  He argued that the jury had been instructed to apply the 

broad concept that intent to injure meant intent to do any injury; the narrower 

definition excluding all forms of intangible injury except “injury to reputation” was 

not articulated until after trial.  Thus, Petitioner never had an opportunity to defend 

himself against the re-constructed, reputation-related charges.  (Exhibit N: Motion 

to Reargue, June 11, 2014). 

In response, the prosecution argued inter alia, that by affirming the nineteen 

counts of conviction, the Court of Appeals had already passed upon Petitioner’s 

federal constitutional claims, and rejected them.  “Thus, defendant has failed in his 

effort to demonstrate the Court overlooked or misapprehended Supreme Court 

precedent or anything else, and his dissatisfaction with the resolution of this aspect 

of the case against him is not a valid basis for granting reargument.”  (Exhibit O: 

Affirmation Opposing Motion to Re-Argue, June 18, 2014). 

 The motion to re-argue was denied on September 4, 2014, without opinion.  

Subsequently, a petition to the United States Supreme Court for a writ of certiorari 

was denied on January 12, 2015.  

Following proceedings in the New York Court of Appeals, Petitioner moved 

pursuant to N.Y.C.P.L. §330.30, to set aside the verdict, based exclusively on the 

Shuttlesworth issue.  The trial court denied the motion on procedural grounds, 

ruling that Petitioner should have made this motion after the original sentence was 
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imposed in 2010, despite the fact that it would have been impossible to do so 

because the Shuttlesworth ground did not exist until the Court of Appeals ruled on 

May 13, 2014.   

On appeal to the First Department, the prosecution again argued that the 

Court of Appeals, by virtue of its decision in Golb, had already passed on the 

Shuttlesworth issue.  The Appellate Division held: 

Defendant argues that his CPL 330.30 motion should have been granted, 

since he was tried under an unconstitutionally broad reading of statutes that 

were subsequently narrowed by the Court of Appeals.  Further, defendant 

claims that the trial court erred in finding his CPL 330.30 motion untimely. 

 

* * * 

 

We find that defendant’s appeal from his judgment of resentence following 

remand from the Court of Appeals does not bring up for review defendant’s 

challenges to his original conviction. . . . [W]hile defendant’s direct appeal 

from his judgment of resentence is properly before this Court, it is improper 

to consider or review defendant’s present challenges regarding his CPL 

330.30 motion.  Moreover, even if defendant’s claims were reviewable on 

this appeal, his CPL 330.30 motion was properly denied as untimely since it 

was not made prior to the original sentence. 

 

Additionally, even upon considering the merits of defendant’s argument that 

he was tried under an unconstitutionally broad reading of statutes that were 

subsequently narrowed, we find that this issue has already been addressed by 

the Court of Appeals.  Defendant raised this exact argument on his 

application to the Court of Appeals for reargument which was also denied.  

Thus, on appeal, defendant is requesting relief already denied by the Court 

of Appeals. 

 

Defendant argues that, in light of the analysis set forth in the opinion of the 

Court of Appeals, he should receive a new trial on the counts not dismissed 

by the Court, with different jury instructions reflecting such analysis.  
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Nevertheless, this new argument should have been addressed to the Court of 

Appeals.     

 

People of the State of New York v. Raphael Golb, slip op., Ind. 2721/09, at *1-*2  

(N.Y. 1st Dept., Mar. 3, 2015)(citations omitted). 

 Following the First Department decision, at a hearing on March 4, 2015, the 

Supreme Court, New York County (Laura A. Ward, J.), ordered Mr. Golb to 

surrender to start serving his sentence of imprisonment on April 13, 2015. 

 

ARGUMENT 

I.   THE STANDARD OF REVIEW 

   

 Under AEDPA, a federal court may grant relief if the state court decision 

“was contrary to, or involved an unreasonable application of, clearly established 

Federal law, as determined by the Supreme Court of the United States … .” 28 

U.S.C. §2254(d)(1)-(2).  Under that standard, the federal district court can overturn 

a state court ruling where it was “‘so lacking in justification that there was … [no] 

possibility for fair minded disagreement.’”  Vega v. Walsh, 669 F.3d 123, 26 (2d 

Cir. 2012) (quoting Harrington v. Richter, 562 U.S. 86, 131 S. Ct. 770, 786-87 

(2011)).  Petitioner’s Shuttlesworth claim (infra, pp. 30 – 35) is based on almost 

five decades of clear, controlling, and undisputed Supreme Court precedent, clearly 

entitling him to habeas relief under § 2254(d)(1).   
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 Nor is AEDPA deference required for Petitioner’s claims that  Skilling v. 

United States, 561 U.S. 358, 130 S.Ct. 2896 (2010), and United States v. Alvarez, 

567 U.S. ___, 132 S. Ct. 2537 (2012), prohibit the criminalization of false speech 

intended to inflict intangible harms, whether the offense is denominated as “fraud,” 

or otherwise.  (Infra, pp. 35 – 43).  Nor is AEDPA deference required for 

Petitioner’s claim that Garrison v. Louisiana, 379 U.S. 64 (1964) clearly stands for 

the proposition that if libel is to be criminalized, then truth must be a defense.  

(Infra, pp. 43 – 46).   

 “[W]hen a state court has articulated its reasons for rejecting some elements 

of a federal claim, AEDPA deference applies only to the elements that the state 

court discussed. Thus, a federal court may grant the writ under AEDPA if the 

adjudication of the discussed elements was objectively unreasonable and the 

adjudication of the undiscussed elements was simply erroneous.”  Jiminez v. 

Walker, 458 F.3d 130, 143 (2d Cir. 2006) (citing Boyette v. Lefevre, 246 F.3d 76, 

91 (2d Cir. 2001)); see also, Miranda v. Bennett, 322 F.3d 171, 178 (2d Cir. 2003) 

(“Where it is impossible to discern the Appellate Division’s conclusion on [the 

relevant] issue, a federal court should not give AEDPA deference to the state 

appellate court’s ruling.”). 

 The Golb Court did not address the federal constitutional claims in resolving 

the issues of void-for-vagueness and overbreadth, although it did so with respect to 
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the Aggravated Harassment claims.  Compare, Golb, 23 N.Y.3d 464-467, with 

Golb, 23 N.Y.3d at 467-468.   Nor did it refer to Skilling, Alvarez or Garrison.     

Indeed, in its opposition to Petitioner’s motion to re-argue, the prosecution 

asserted the Court of Appeals “resolved the impersonation and forgery counts with 

reference only to state statutes and legislative intent … the resolution of 

defendant’s attack on these convictions [was made] on state evidentiary grounds 

with no apparent constitutional holding … . Had there been any constitutional 

dimension to the Court’s interpretation of the impersonation and forgery statutes, 

the Court plainly would have said so.”  (Exhibit N at 4).  Thus, AEDPA deference, 

while unavailing in any event given the clear Supreme Court precedent, is not 

required.  

These constitutional claims have been procedurally exhausted in the state 

court.  As described above, they were raised at every possible level of the state 

criminal proceeding, from pretrial motions, through appeal to the New York Court 

of Appeals, to motions to reargue in the Court of Appeals, and on to a post-appeal 

motion to set aside the verdict and sentence.  The Shuttlesworth claim, which did 

not arise until the Court of Appeals had delivered its opinion on direct appeal, was 

raised at earliest opportunity, on Petitioner’s motion to reargue, and re-raised in all 

subsequent proceedings.  As the Appellate Division, First Department, notes in its 

March 3, 2015, Order, “This [Shuttlesworth] issue has already been addressed by 
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the Court of Appeals.  Defendant raised this exact argument on his application to 

the Court of Appeals for reargument which was also denied.”  People of the State 

of New York v. Raphael Golb, supra, slip op. at *2.   

 

II.   WHEN A DEFENDANT IS TRIED UNDER A BROAD 

CONSTRUCTION OF A LAW THAT IS SUBSEQUENTLY 

NARROWED ON APPEAL, DUE PROCESS REQUIRES THAT 

HE BE GIVEN A NEW TRIAL.  THE NEW YORK COURT OF 

APPEALS DISREGARDED A HALF-CENTURY OF CLEAR 

SUPREME COURT PRECEDENT ON THIS ISSUE. 

 

 

Petitioner Golb was tried and convicted under a sweeping construction of 

two statutes that criminalized his use of the real names of other people when he 

intended to inflict any injury or obtain any benefit.  The Court of Appeals then 

limited legally cognizable benefits or harms to pecuniary damages, interference 

with government operations, and reputational harm, because the statute, as written 

and as given to the jury, could not sweep so far.  Under the Due Process Clause of 

United States Constitution, the remaining convictions cannot stand.  A conviction 

is unconstitutionally obtained when it is based upon a broad statute that is 

subsequently limited on appeal.   

A half-century ago, in Shuttlesworth v. City of Birmingham, 382 U.S. 87 

(1965), the Supreme Court determined that a criminal conviction may not be 

sustained when the defendant was tried under a construction of a law that was 
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subsequently limited.  The Alabama loitering statute made it unlawful to obstruct 

free passage on a sidewalk, and “for any person to stand or loiter upon any street or 

sidewalk … after having been requested by any police officer to move on.”  Id. at 

90.  The defendant was charged with violating both provisions and was convicted.  

On appeal, the Alabama Court of Appeals narrowed the scope of the statute by 

requiring proof that the defendant obstructed free passage, thereby eliminating the 

constitutionally repugnant section that permitted a person “to stand on a public 

sidewalk in Birmingham only at the whim of any police officer of that city.”  Id.   

In passing on the validity of the defendant’s conviction, the Supreme Court 

noted that this limitation, while saving the statute, came too late for defendant’s 

trial: 

The trial court made no findings of fact and rendered no opinion. For all that 

appears, that court may have found the petitioner guilty only by applying the 

literal — and unconstitutional — terms of the ordinance. Upon the evidence 

before him, the trial judge as finder of the facts might easily have 

determined that the petitioner had created an obstruction, but had 

subsequently moved on. The court might alternatively have found that the 

petitioner himself had created no obstruction, but had simply disobeyed 

Patrolman Byars’ instruction to move on. In either circumstance the literal 

terms of the ordinance would apply; in neither circumstance would the 

ordinance be applicable as now construed by the Alabama Court of Appeals. 

Because we are unable to say that the Alabama courts in this case did not 

judge the petitioner by an unconstitutional construction of the ordinance, the 

petitioner’s conviction under § 1142 cannot stand. 

 

Id. at 92.    

 The next year, in Ashton v. Kentucky, 384 U.S. 195 (1966), the Supreme 
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Court, relying on Shuttlesworth in striking down a Kentucky law that was a hybrid 

between a criminal libel and disorderly conduct statute, reversed defendant’s 

conviction as well, holding: 

We indicated in Shuttlesworth … that where an accused is tried and 

convicted under a broad construction of an Act which would make it 

unconstitutional, the conviction cannot be sustained on appeal by a limiting 

construction which eliminates the unconstitutional features of the Act, as the 

trial took place under the unconstitutional construction of the Act.  

 

Id. at 198.   

 More recently, in Osborne v. Ohio, 495 U.S. 103 (1990), the defendant 

possessed four photographs of a nude, male adolescent who was depicted in 

sexually explicit positions, including one pose where the youth was laying down 

with his penis erect and an electrical object in his hand, and one pose with a plastic 

object inserted into his anus.  Id. at 107 n. 1.  He was charged and convicted under 

an Ohio statute that criminalized possession or viewing of any material that 

depicted a minor, other than the defendant’s child, in a state of nudity.   

 On appeal, the Ohio Supreme Court narrowed the scope of the statute both 

by importing a scienter requirement into it and by limiting the scope of the 

material element “nudity” to that which contains a “lewd exhibition or involves a 

graphic focus on the genitals … .”  Id. at 112.  Despite the ample evidence by 

which the jury could have found defendant guilty based on the content of the 

photographs, even under a narrowed construction, the Supreme Court held that due 
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process required the convictions to be reversed.  Relying on In re Winship, 397 

U.S. 358 (1970), and the Sixth Amendment’s requirement that every element of a 

defendant’s guilt be proved beyond a reasonable doubt, the Osborne Court noted 

that the jury had not been properly instructed under the narrowed scope of the 

statute, and hence it could not be said that the guilty verdicts were based only upon 

the proper interpretation of the law.  Id. at 123. 

As a result of the Supreme Court’s ineluctably clear holdings in this area of 

the law, the lower federal courts have seldom needed to address Shuttlesworth 

issues on habeas review.  On the rare occasions when State courts have refused to 

apply this principle, however, the writs have been granted.  In Royal v. Sup. Ct. of 

New Hampshire, 531 F.2d 1084 (1st Cir. 1976), the Petitioner had been convicted 

of “flag mutilation” under the construction of a statute subsequently narrowed by 

the New Hampshire Supreme Court.  The Court of Appeals for the First Circuit 

assumed, arguendo, that the new construction was constitutional, but held that 

“fairness requires evaluation of the law as it existed at the time of [Petitioner’s] 

arrest and conviction.”  Id. at 1088.  Quoting and relying upon Ashton, the court 

further held that “[w]hatever the merits of the New Hampshire Supreme Court’s 

construction, therefore, it cannot validate retroactively the … conviction.”  Id. at 

1088-89.  Similarly, in Balthazar v. Sup. Ct. of Commonwealth of Massachusetts, 

428 F. Supp. 425 (D. Mass. 1977), the Petitioner was convicted under a statute 
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prohibiting all “unnatural and lascivious acts.”  He contended that he was the 

recipient of a consensual act of fellatio; consent, however, was not a defense.  

Subsequently, in the Petitioner’s case, the Massachusetts Supreme Court narrowed 

the sweep of the statute in several material respects, including placing consensual 

sexual acts outside of its scope — and yet affirmed the conviction.  The federal 

district court lauded the state high court’s “commendable efforts to clarify the 

chronically ambiguous areas of the law,” but held these remedial measures “cannot 

save petitioner’s prosecution and conviction.”  Id. at 29.  Quoting and relying upon 

Ashton, the district court granted the writ. 

 In Golb’s case, too, he was expressly judged under a standard that 

criminalized his intent to create any benefit or inflict any injury, including 

“temporary embarrassment” and “discomfiture,” categories of “injury” that the 

Court of Appeals expressly held could not be bases for conviction.  The likelihood 

that Golb indeed was convicted because of his intent to annoy or alarm was only 

increased, possibly to a decisive degree, by the extensive evidence presented in 

support of the aggravated harassment charges that the Court of Appeals, in this 

very case, has declared unconstitutional.   

Under the Sixth and Fourteenth Amendments to the Constitution, as decided 

by an unbroken string of clear Supreme Court precedent, the remaining convictions 

cannot stand. 
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III.   THE COURT OF APPEALS’ CONSTRUCTION OF THE 

FORGERY AND CRIMINAL IMPERSONATION STATUTES, 

CRIMINALIZING INTENT TO DAMAGE REPUTATION, 

RENDERS THEM VAGUE AND OVERBROAD; IT IS THUS 

AN UNREASONABLE APPLICATION OF CLEARLY 

EXISTING SUPREME COURT PRECEDENT.  

 

A.   Criminalizing False Statements Intended To Inflict Intangible 

Injuries or Obtain Intangible Benefits Violates The Supreme 

Court’s Clear Holdings In Skilling and Alvarez. 

 

 Respondent conceded in the State courts that the act of writing or sending an 

email under the name of another real person, without more, is not a crime.   See, 

McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 357 (1995).  According to the 

Court of Appeals, the “more” is supplied when the writer intends “tangible, 

pecuniary injury” or “interfere[nce] with government operations,” or “to harm the 

reputation of another … .” Golb, 23 N.Y.3d at 466.  This holding, to the extent it 

includes reputational harm, clearly conflicts with the Supreme Court’s holdings in 

Skilling and Alvarez and entitles Golb to habeas relief under 28 U.S.C. 

§2254(d)(1) and (2). 

Use of a fraud statute to criminalize false statements made to intangible, 

non-material harm has been thoroughly condemned by the United States Supreme 

Court in the course of overturning federal “fraud” prosecutions.  The Supreme 

Court has limited the scope of federal fraud laws on the ground that allowing 

prosecutions based upon intangibles would render the statutes impermissibly vague 



 36 

and threaten core First Amendment values.  In McNally v. United States, 483 U.S. 

350 (1987), the Court addressed the federal fraud statute which criminalized, inter 

alia,  “any scheme or artifice to defraud.” 18 U.S.C. §1341.  The Courts of Appeals 

uniformly held that this language permitted prosecutions for deprivations not only 

of money or property, “but also of intangible rights,” such as the public’s right to 

“honest services,” invasion of privacy rights, and election fraud.  McNally, 483 

U.S. at 358.  The McNally Court read the statute “as limited in scope to the 

protection of property rights,” id. at 360, to avoid the vagueness problem that 

would leave the law’s “outer boundaries ambiguous and involve[] the Federal 

Government in setting standards of disclosure and good government for local and 

state officials… .”  Id. 

 The following year, Congress passed 18 U.S.C. §1346, which provided that 

fraud included “a scheme or artifice to deprive another of the intangible right of 

honest services.”  18 U.S.C. § 1346.  In Skilling v. United States, 561 U.S. ___, 

130 S. Ct. 2896 (2010), defendant Skilling mounted the same vagueness challenge 

to Section 1346 as Petitioner Golb mounted below: 

First, the phrase “the intangible right of honest services,” he contends, does 

not adequately define what behavior it bars…Second, he alleges, § 1346’s 

“standardless sweep allows policemen, prosecutors, and juries to pursue 

their personal predilections,” thereby “facilitat[ing] opportunistic and 

arbitrary prosecutions.” 

 

Id. at 2928.  The Skilling Court acknowledged that Congress had not cured the 

https://www.lexis.com/research/buttonTFLink?_m=9f6d283a55f30011ab1db7aefe9789e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b130%20S.%20Ct.%202896%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=480&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b483%20U.S.%20350%2c%20356%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=cdb5baa46873b35a62de1c2fd02a9c2c
https://www.lexis.com/research/buttonTFLink?_m=9f6d283a55f30011ab1db7aefe9789e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b130%20S.%20Ct.%202896%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=480&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b483%20U.S.%20350%2c%20356%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=cdb5baa46873b35a62de1c2fd02a9c2c
https://www.lexis.com/research/buttonTFLink?_m=9f6d283a55f30011ab1db7aefe9789e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b130%20S.%20Ct.%202896%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=481&_butInline=1&_butinfo=18%20U.S.C.%201341&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=54dc55c0d38c6308313491721a045393
https://www.lexis.com/research/buttonTFLink?_m=9f6d283a55f30011ab1db7aefe9789e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b130%20S.%20Ct.%202896%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=496&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b483%20U.S.%20350%2c%20360%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=2a0ac201c50626153e3445a2f7ea83cc
https://www.lexis.com/research/buttonTFLink?_m=9f6d283a55f30011ab1db7aefe9789e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b130%20S.%20Ct.%202896%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=502&_butInline=1&_butinfo=18%20U.S.C.%201346&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=e337b2a8e40b741d235207b9e81c3f61
https://www.lexis.com/research/buttonTFLink?_m=9f6d283a55f30011ab1db7aefe9789e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b130%20S.%20Ct.%202896%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=508&_butInline=1&_butinfo=18%20U.S.C.%201346&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=65427de2d46e74ff4dda06fbe7de109f
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vagueness problem by the “honest services” provision.  Unlike the Court of 

Appeals in Golb’s case, the Skilling Court avoided any attempt to redefine the 

traditional concepts of fraud into the range of the intangible, but cabined the law to 

its core meaning: 

[T]o preserve what Congress certainly intended the statute to cover, we pare 

that body of precedent down to its core: In the main, the pre-McNally cases 

involved fraudulent schemes to deprive another of honest services through 

bribes or kickbacks supplied by a third party who had not been deceived. 

Confined to these paramount applications, § 1346 presents no vagueness 

problem. 

 

Id.  Thus, the Skilling Court held that “[r]eading the statute to proscribe a wider 

range of offensive conduct, we acknowledge, would raise the due process concerns 

underlying the vagueness doctrine.  To preserve the statute without transgressing 

constitutional limitations, we now hold that §1346 criminalizes only the bribe-and-

kickback core … .”  Id. at 2931.   

The Court then reiterated its refusal to punish false speech designed to 

obtain an intangible benefit, this time on First Amendment overbreadth grounds, in 

United States v. Alvarez, 567 U.S. ___, 132 S. Ct. 2537 (2012).  The plurality 

specifically condemned the criminalization of false speech that was not designed to 

obtain some material benefit, noting that if the Stolen Valor Act (which prohibited 

false claims, inter alia, that a person received the Congressional Medal of Honor) 

was sustained:  

https://www.lexis.com/research/buttonTFLink?_m=9f6d283a55f30011ab1db7aefe9789e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b130%20S.%20Ct.%202896%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=534&_butInline=1&_butinfo=18%20U.S.C.%201346&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=f297857481fa342f3da6e1b66d6eb211
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[T]here could be an endless list of subjects [the government] could single 

out. Where false claims are made to secure moneys or other valuable 

considerations, say offers of employment, it is well established that the 

Government may restrict speech without affronting the First Amendment. 

But the Stolen Valor Act is not so limited in its reach. Were the Court to 

hold that the interest in truthful discourse alone is sufficient to sustain a ban 

on speech, absent any evidence that the speech was used to gain a material 

advantage, it would give government a broad censorial power unprecedented 

in this Court’s cases or in our constitutional tradition.  

  

Id. at 2547-48 (citation omitted; italics added).  The Alvarez plurality held that the 

existence of a few limited restrictions on false speech “do not establish a principle 

that all proscriptions on false statements are exempt from exacting First 

Amendment scrutiny.”  Id. at 2545.  See also, Carpenter v. United States, 484 U.S. 

19, 27 (1987) (words “to defraud” in mail fraud statute construed to have 

“common understanding of wronging one in his property rights by dishonest 

methods or schemes” and “the deprivation of something of value by trick, deceit, 

chicane or overreaching”) (internal quotes omitted; emphasis added). 

 The unconstitutionally-void-for-vagueness doctrine requires that a penal 

statute define the criminal offense with sufficient precision that ordinary people — 

including law enforcement agents — can understand what conduct is prohibited 

and in a manner that does not encourage arbitrary and discriminatory enforcement.  

“[T]he requirement that a legislature establish minimal guidelines to govern law 

enforcement,” is crucial.  Where the legislature fails to provide such guidelines, a 

criminal statute may end up permitting “a standardless sweep [that] allows 
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policemen, prosecutors, and juries to pursue their personal predilections.” 

Kolender v. Lawson, 461 U.S. 352, 358 (1983) (citations omitted).   

 The vagueness problems inherent in allowing, as the New York Court of 

Appeals has done in this case, a prosecution for intended damage to reputation are 

manifest.  Such damage affects what is traditionally regarded as an “intangible” or 

“non-material” attribute or asset — and is hence the exact opposite of the 

“tangible” or “material” damage that the Fourteenth Amendment, according to the 

Court, requires.15  Furthermore, in creating a distinction between those 

impersonations and forgeries intending to cause only “temporary embarrassment or 

discomfiture,” and those intended to cause “real harm” to “reputations,” the Court 

of Appeals mires a person of common intelligence in confusion, and allows law 

enforcement to criminalize those whom it wishes.16   

                                                 
15 Many publications in the field of corporate risk management specifically refer to reputation as 

an “intangible” or “non-material” asset.  See, e.g., Jean-Paul Louisot, “Managing Intangible 

Asset Risks: Reputation and Strategic Redeployment Planning,” in Risk Management Vol. 6, No. 

3 (2004), pp. 35-50.  

 
16 In defending its decision to include reputational harm as an intent element of the crime, the 

Court of Appeals quoted the villain Iago’s short speech about being filched of his “good name” 

in Act III, Scene 3 of Shakespeare’s “Othello”— apparently forgetting that in Act II, Scene 3 of 

that famous dramatic work, the same character, Iago, states that “reputation is an idle and most 

false imposition; oft got without merit, and lost without deserving.”  Emerson spoke of the 

“unfounded pretensions and the false reputation of certain men of standing,” and asserted that a 

man who prefers “rest, commodity, and reputation … shuts the door of truth.”  (“New England 

Reformers,” Essays, 2nd Series: 1883, 269; “Intellect,” Essays, 1st Series: 1903, 341).  Abraham 

Lincoln told his confident Noah Brooks that reputation was a mere “shadow.”  (D.E. 

Fehrenbacher, ed., Recollected Words of Abraham Lincoln: Stanford University Press, 1996, 

                 (continued on next page) 
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The intention of most parody, after all, is to undermine reputations, to make 

the respectable appear less respectable.   As the Supreme Court explained in 

Hustler v. Falwell, 485 U.S. 46 (1988), “[s]peech does not lose its protected 

character ... simply because it may embarrass others or coerce them into action,” 

and even the most offensive parody, serving as a “weapon of attack, of scorn and 

ridicule,” is also entitled to constitutional protection, because it conveys an 

“individual expression of ideas.”  Id. at 51, 54, 55 (internal quotes omitted; italics 

added).  Such weapons seek precisely to harm reputations; however much we may 

dislike them, if they express ideas they are protected speech. 

Thus, the Court of Appeals, by interpreting the statute to include a 

reputational-harm element, has created a standard that reaches virtually any act of 

parody that aims to criticize or ridicule another and that can be deemed 

intentionally “deceitful” by virtue of its deadpan, imitative nature.  As Court of 

Appeals Chief Judge Jonathan Lippman indicated in his forceful partial dissent in 

Golb, the decision below has produced a statute that “criminalizes a vast amount of 

speech that the First Amendment protects.”  Golb, 23 N.Y.3d at 470 (Lippman, J, 

dissenting in part).    

 To choose one of the many examples that were offered below, but never 

                                                                                                                                                             

43).  It is hard to imagine a concept as fluid, nebulous, and controversial as reputation — a 

                 (continued on next page) 
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answered by the prosecution in the State court proceedings: well-known 

conservative pundit Tucker Carlson opened an e-mail account in the name of 

liberal pundit Keith Olbermann, and sent numerous rants under Olbermann’s 

name.  The recipient of the rants actually thought they came from Olbermann, 

thereby harming Olbermann’s reputation and benefiting Carlson’s standing as a 

witty skewer of liberal pretensions.  Carlson thus adopted the identity of another 

real person, and clearly intended to benefit his own reputation at the expense of 

Olbermann’s.  See, http://www.observer.com/2010/media/tucker-carlson-has-

some-fun-keitholbermanns-expense.  The prosecution, in the New York courts, 

asserted that this conduct could not be criminalized, (E.g., Respondent’s Brief to 

Appellate Division, First Department, at 87-88) but never articulated a reason why, 

except its own discretion.  The truth is that Carlson’s conduct, and the conduct of 

thousands of other people using the internet, falls squarely within the Court of 

Appeals new “pseudonym + intended harm to reputation = crime” equation.17    

                                                                                                                                                             

concept about which reasonable people so frequently disagree — being applied with appropriate 

uniformity by prosecutors. 
17 The breadth and nature of the online phenomenon of mimicry and satire that plays a significant 

role in public discourse and that could easily be criminalized under the principles of this case is 

astonishing.  A representative list, culled from public sources, of such Internet impersonations is 

attached hereto as Exhibit P.  We here provide a few examples:  

 Fake academic tweets regularly go out in the names of various university presidents 

around the country.  These communications are notoriously difficult to distinguish from the “real 

thing,” leading an anthropologist to comment: “I actually like how ‘authentic’ they seem….” 

http://chronicle.com/article/When-a-Twittering-College-P/47269/.   

                 (continued on next page) 

http://chronicle.com/article/When-a-Twittering-College-P/47269/
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 Moreover, in the Internet age in the United States, matters that are 

embarrassing often remain available forever.  Thus, the Court of Appeals’ 

inclusion of the word “temporary” which qualifies “embarrassment” (and may or 

may not qualify “discomfiture”) muddles matters still further.  There is no 

indication as to what period of time qualifies as temporary.  A satirist cannot be 

                                                                                                                                                             

Examples of websites opened in names of individuals who are being criticized, always 

with the intent to diminish their reputations, include  

http://sirpeterscott.com (criticism of Sir Peter Scott, former chancellor of Kingston University); 

http://patrickjfitzgerald.blogspot.com/ (criticism and mockery of Patrick J Fitzgerald); 

http://thomasverenna.blogspot.com/ (criticism of author Thomas Verenna).  

 Some of the “victims” of similar online hoaxes include the Koch Brothers (Koch Indus., 

Inc. v. Doe, 2011 U.S. Dist. LEXIS 49529 (D. Utah May 9, 2011) (fake Koch Industries press 

release did not infringe trademark); a popular Evangelical pastor http://www.ibtimes.com/joel-

osteen-resigns-elaborate-hoax-famous-pastor-quoted-renouncing-christianity-1178519 (elaborate 

Internet hoax portrayed Pastor Joel Osteen as renouncing Christianity); and a famous novelist. 

See, http://www.thewire.com/technology/2012/01/unpublished-novelists-week-fake-cormac-

mccarthy/48068/ (the literary world was stunned to learn that the famous reclusive author 

Cormac McCarthy “had entered the world of social networking”).   

  Politicians, of course, have been repeatedly impersonated.  See, 

http://long18th.wordpress.com/2007/12/11/satire-and-the-fake-first-person-voice/ (Professor 

David Mazella describes “an entire constellation of fake blogs” that impersonate John McCain 

and other figures); Smith, Fake Twitter Account, Republican Party of Florida Feud Linked, 

Tampa Bay Times, Nov. 4, 2009 (available at: 

http://www.tampabay.com/news/politics/stateroundup/fake-twitter-account-republican-party-of-

florida-feud-linked/1049455) (“fake Twitter account aimed at discrediting a prominent critic of 

state GOP leaders has been linked back to a senior official in the Republican Party”); Orr, If You 

Can’t Beat ‘Em, The New Republic Blog, Oct. 27, 2009 (33 accounts “created by Republican 

using the names of Democratic state representatives [in plan] to send out posts under the 

Democrats’ names mocking [them]”) (available at: www.tnr.com/blog/the-plank/if-you-cant-

beat-em-0).   

 Many of these reputation-damaging items are convincing enough to make their way into 

major newspapers.  For example, fake emails claiming to be written by the mayor of Paris and by 

Sarah Palin have appeared in The New York Times; experienced professional editors initially 

failed to recognize the satirical nature of those communications.  See, 

http://www.nytimes.com/2008/12/22/opinion/l22kennedy.html?_r=0; 

http://thecaucus.blogs.nytimes.com/2011/01/09/live-blog-latest-developments-on-arizona-

shooting/#preview.   

http://sirpeterscott.com/
http://patrickjfitzgerald.blogspot.com/
http://thomasverenna.blogspot.com/
http://www.ibtimes.com/joel-osteen-resigns-elaborate-hoax-famous-pastor-quoted-renouncing-christianity-1178519
http://www.ibtimes.com/joel-osteen-resigns-elaborate-hoax-famous-pastor-quoted-renouncing-christianity-1178519
http://www.thewire.com/technology/2012/01/unpublished-novelists-week-fake-cormac-mccarthy/48068/
http://www.thewire.com/technology/2012/01/unpublished-novelists-week-fake-cormac-mccarthy/48068/
http://long18th.wordpress.com/2007/12/11/satire-and-the-fake-first-person-voice/
http://www.tampabay.com/news/politics/stateroundup/fake-twitter-account-republican-party-of-florida-feud-linked/1049455
http://www.tampabay.com/news/politics/stateroundup/fake-twitter-account-republican-party-of-florida-feud-linked/1049455
http://www.tnr.com/blog/the-plank/if-you-cant-beat-em-0
http://www.tnr.com/blog/the-plank/if-you-cant-beat-em-0
http://www.nytimes.com/2008/12/22/opinion/l22kennedy.html?_r=0
http://thecaucus.blogs.nytimes.com/2011/01/09/live-blog-latest-developments-on-arizona-shooting/#preview
http://thecaucus.blogs.nytimes.com/2011/01/09/live-blog-latest-developments-on-arizona-shooting/#preview
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required to assess the psychological resilience of his or her target prior to posting a 

lampoon.  One should not be forced to assess whether Cormac McCarthy is more 

or less likely to quickly shake-off embarrassment than say, Senator John McCain. 

See, Smith v. Goguen, 415 U.S. 566, 573 (1974) (When a statute is capable of 

reaching First Amendment freedoms, the doctrine of vagueness “demands a greater 

degree of specificity than in other contexts”); Ashton v. Kentucky, 384 U.S. 195 

(1966) (Common law criminal libel statute cannot be sustained under “fighting 

words” doctrine as it leaves too open the standard for responsibility).  

IV.   THE COURT OF APPEALS’ HOLDING IN GOLB 

RESURRECTS CRIMINAL LIBEL AND 

UNCONSTITUTIONALLY PRECLUDES TRUTH AS A 

DEFENSE, CONTRARY TO GARRISON V. LOUISIANA, 379 

U.S. 64 (1964) 

  

 As Chief Judge Lippman noted in his partial dissent in Golb: 

If defendant has caused reputational injury, that is redressable, if at all, as a 

civil tort, not as a crime. Criminal libel has long since been abandoned (see 

Garrison v Louisiana, 379 U.S. 64, 69, 85 S. Ct. 209, 13 L. Ed. 2d 125 

[1964]), not least of all because of its tendency in practice to penalize and 

chill speech that the constitution protects (see Ashton v Kentucky, 384 U.S. 

195, 200-201, 86 S. Ct. 1407, 16 L. Ed. 2d 469 [1966]), and it has been 

decades since New York’s criminal libel statute was repealed. The use of the 

criminal impersonation and forgery statutes now approved amounts to an 

atavism at odds with the First Amendment and the free and uninhibited 

exchange of ideas it is meant to foster. 

 

Golb, 23 N.Y.3d at 471 (Lippman, J, dissenting in part).  Although the Supreme 

Court, in Ashton, stopped just short of declaring all criminal libel statutes 
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unconstitutional, two years earlier, in Garrison, the Court held that truth must be a 

defense.  In striking down Louisiana’s criminal libel law, the Court held that 

criminalizing truthful statements made with “actual malice” ran afoul of the First 

Amendment protections provided in New York Times Co. v. Sullivan, 376 U.S. 

254 (1964).  Id. at 78.  “Actual malice” had been defined as “hatred, ill will, or 

enmity or a wanton desire to injure.”  Id.  Moreover, as to public figures, a good 

faith belief in the truth of the statement had also not been a defense, as long as the 

statement itself was made with the requisite ill-will.    

 This pre-Garrison view — punishing accusations perceived to be true if 

made with intent to injure the reputation of another — was the Golb trial court’s 

view.  As the trial court put it, “neither good faith nor truth is a defense to any of 

the crimes charged here.”  (Exhibit J at 2, n.1).  The Court of Appeals in Golb fully 

embraces this view.  This well could be the first time since Rex v. Zenger, 17 

Howell’s St. Trials 675 (1735), 16 Am. St. Trials 1 (1735), that the Supreme Court 

of New York County has seen a prosecution for utterances against character, where 

the defense of truth was superfluous.18  Altogether disregarding truth, the Court of 

Appeals holds that the intention to injure reputation — the aim of virtually all 

parody — is enough to convict.  Thus, New York’s new reading of these laws 

                                                 
18 Within this federal circuit, such prosecutions ended when the Sedition Act trials stopped in 1801. 
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circumvents several well-established precedents of the Supreme Court.  

Finally, in Hustler v. Falwell, 485 U.S. 46, 49-50, 57 (1988)the Supreme 

Court also made it clear that if a case sounds in libel, courts cannot use the legal 

pretext of some other alleged harm to avoid the constitutional protections accorded 

speech.  See also, New York Times Co. v. Sullivan, 376 U.S. 254, 268-69 (1964) 

(“we are compelled by neither precedent nor policy to give any more weight to the 

epithet ‘libel’ than we have to other mere labels of state law”) (one set of internal 

quotes deleted); N.A.A.C.P. v. Button, 371 U.S. 415, 429 (“We meet at the outset 

the contention that ‘solicitation’ is wholly outside the area of freedoms protected 

by the First Amendment … [But] a State cannot foreclose the exercise of 

constitutional rights by mere labels.”).  Similarly, New York cannot do an end-run 

— one that, as Judge Lippman suggests in his dissent, is “atavistic” — around First 

Amendment protections by labeling Golb’s speech “criminal impersonation” and 

“forgery.”   

In short, as New York law now stands, attacks on “reputation” can be 

punished in the criminal courts, if impersonation is used.  Traditional defenses to 

defamation — truth and perceived truth — are removed.  New York’s newly 

discovered “interest” in punishing as well as compensating injuries to reputation —

particularly where neither truth nor fair public comment is a defense — flies 

squarely in the face of the First Amendment, and of two centuries of precedent.  It 
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smacks of a prosecution for seditious libel, which passed from the American legal 

scene in the nineteenth century, and which is commonly viewed as a relic of 

tyranny.   




