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)

--------------------------------------------------------------------x
REPLY TO RESPONDENT’S COUNTERSTATEMENT OF FACTS
The Dead Sea Scrolls have inspired bitter academic controversies since their
discovery. Those who are surprised by this should not be; the Scrolls are the
earliest known historical evidence of Jewish thought in the period between the
writing of the Hebrew Bible and the New Testament, providing a crucial historical
understanding of the religious world into which Jesus was born and of the forces
that shaped the belief system that would become known as Christianity.
Whether from the voluminous record of this case, or from past academic
battles played out in courtrooms, this Court is surely mindful of the academic
context in which this most recent controversy arises. The complaining witness’
academic reputations and their credibility as public intellectuals are grounded in
the Qumran-sectarian theory of the Scrolls’ origin. The complainants’ museum
exhibits, applications by top graduate students to study with them, and publications
1

in journals controlled by them all depend upon continued acceptance of this theory.
Given that Schiffman and the monopolists have built their reputations upon one
academic theory, it is not surprising that they have done their utmost to
marginalize and exclude from debate the increasing challenge posed by the
Jerusalem-library theorists.1
Dr. Cargill was characteristically assertive in describing some of the efforts
he and the other monopolists undertook to exclude their opponents from the
debate, viz., omitting any mention of the fundamentally opposing theory and the
scholars who champion it in presentations about the Scrolls, (Tr. 730, A-518; Tr.
798-99, A-537-38), and creating “sock-puppets” to fight the Internet blogging
wars. (Tr. 799-805, A-538-44).2 Together with the other exhibitors, Cargill
implemented a policy never to mention Norman Golb in the exhibits and noted
with approval that due to the “vigilance” of the monopolists, “the Golbs
experienced increasing difficulty in getting out their message.” (Tr. 760, A-527).
The monopolists’ attitude and emotions in this regard are provided by Norman Golb’s wife,
Ruth Golb, in her private email to her son Raphael of August 21, 2008, describing the reaction of
a member of the monopoly group to a lecture Norman Golb gave the night before in Israel: the
academic in question “was a spectacle to behold—screaming, yelling, voice cracking, almost on
the verge of tears.” (SA-940).
1

2

Contrary to what Respondent would have this Court believe, including fundamentally opposing
views, current research, and physical evidence contradicting the Qumran-sectarian theory in
science museum Scroll exhibits is not merely a matter of paying “homage” to a particular
historian; rather, it is required by scientific norms and pertinent codes, deviation from which is
blatantly unethical (cf. Resp. Br. 2, 7, and chapter 9 of the Museums Association Code of Ethics,
at www.museumsassociation.org/publications/10963).

2

Cargill and other monopolists had a policy of never responding to Norman Golb’s
critiques, (Tr. 798, SA-466), and Cargill himself would patrol Wikipedia and
remove material to which he objected. (Tr. 795, SA-463). Forthrightly
summarizing the attitude of the monopolists, he ended a draft of an article he was
submitting for publication by quoting with approval the ugly words of another
member of the monopoly team: “When will the world be free of [Professor
Norman] Golb? When he dies.” (Tr. 764-765, A-528-529). Professor Golb was 81
at the time.
After he began collaborating with the District Attorney, Cargill contacted the
Internet service provider that hosted Raphael Golb’s blogs, successfully
demanding that it remove Golb’s critical commentary and investigation of the
exhibits on the ground that it was the subject of a criminal investigation. (Tr. 807808, A-545-46).
For his part, Schiffman was not content even after Golb had been convicted.
In March of 2013, Schiffman, through counsel, attempted to bully legal scholars
and commentators, including Eugene Volokh, Professor of Law at UCLA.
Volokh’s offense was to post the First Department’s opinion along with remarks
upon it by various commentators. Schiffman claimed Volokh’s blog contained
“criminal postings,” demanded that Volokh take down his blog posting, and
remove “any other mention or reference to Dr. Schiffman by Mr. Golb or anyone
3

responding to him,” and demanded Volokh’s “certification as to all efforts made to
expunge the material.” Professor Volokh refused to comply with the demands, and
made a point of addressing the threat they posed to his rights, and the chilling
effect such threats have upon others, at some length. See, e.g.,
http://www.techdirt.com/articles/20130314/17275122332/internet-is-baselesslegal-threats-popehat-greenfield-volokh-triple-streisand-edition.shtml.
The monopolists have always been very public in their threats of litigation.
Cargill testified about the complaints he made to the University of Chicago
concerning Professor Norman Golb’s alleged breach of copyright laws in an article
critiquing Cargill’s “Virtual Qumran” film being displayed at a museum in San
Diego, and Respondent parrots this, at length, in its Brief. (Resp. Br. 10-11). But
Respondent fails to note that the trial court, sustaining the prosecution’s objection,
prevented the defense from confronting Cargill with the disposition of that
complaint: a letter from the University of Chicago General Counsel stating that
Professor Golb had not violated “any copyright or other legal right” by selectively
quoting from Cargill’s film script “for purposes of commentary and criticism”; that
Cargill should cease his “threats of nuisance litigation”; and that Cargill should
answer Professor Golb “openly and on the merits, rather than attempting to silence
academic commentary and criticism through legal posturing.” (Appellant’s

4

Supplemental Appendix,3 Court Exhibit 3; Tr. 784-788, A-532-536).4
Such is the stuff of which academic disputes are carried out in the twentyfirst century. But the actions of the prosecution, representing the State of New
York, are indefensible: initiating a criminal prosecution based on the underlying
idea that the monopolists are being unfairly hounded by an eccentric individual and
his son whose adherence to a different view is akin to UFO conspiracy theories.
See, Memorandum of Law in Support of Defendant’s Motion to Suppress
Evidence Pursuant to Franks v. Delaware and People v. Alfinito, December 2,
2009 at 15 and passim. While always speciously denying that the prosecution is
weighing in on one side of a controversy it is ill-suited to judge, the prosecution
does precisely that. Thus, Respondent falsely suggests that Golb is an isolated
figure confronting “mainstream scholars” or “generally accepted Scrolls
scholarship,” that “most scholars” defend the Qumran-sectarian theory, and that
this is the “prevailing view.” (Resp. Br. 6, 30n, 34, 37).
Respondent’s own witness, Dr. Susan Braunstein, the curator of the Scrolls
exhibit at the Jewish Museum, described current research as being polarized
between two opposing camps; she testified that while there are numerous “spinoff”
theories of the Scrolls origin, the “two basic theories” were those championed by
3

The two-page letter from the University of Chicago, marked as Court Exhibit 3, is appended to
this brief as Appellant’s Supplemental Appendix.
4

Notably, Professor Golb did not go running to the Cook County District Attorney complaining
that Cargill was “harassing” him and should be arrested and sent to prison.

5

Schiffman and Golb. (Tr. 277, A-404). The New York Times, the Cambridge
History of Judaism, other major publications, and the Jewish Museum’s carefully
worded 2008 press release announcing its Scrolls exhibit similarly recognized that
there are two prevailing theories of Scrolls origin.
Thus, Respondent’s assertion that Golb’s theory is “unpopular,” (Resp. Br.
2), is not only untrue, but odiously suggests that scientific truth can be established
by the popularity of an idea. Golb’s research conclusions, based on a critical
reevaluation of the physical evidence, have been endorsed by Israel’s leading
archaeologists (including the official Israel Antiquities Authority team that
reinvestigated the Qumran site for ten years) and, for example, by contributors to a
recent volume of essays published by the University of Chicago’s Oriental Institute
in Professor Golb’s honor, edited by another renowned American historian.5 In
actual fact, Golb’s research is “unpopular” only among the group of academics
whose views he has debunked but who have until now succeeded in generally
controlling public presentation of the Scrolls through museum exhibits they
sponsor.
Respondent also obscures the fact that throughout the course of Appellant’s
5

Pesher Nahum: Texts and Studies in Jewish History and Literature from Antiquity through the
Middle Ages, presented to Norman (Nahum) Golb, ed. J. L. Kraemer and M. Wechsler. Studies
in Ancient Oriental Civilization 66. Chicago: The Oriental Institute of the University of Chicago,
2012. In his introductory essay, Professor Kraemer comments on some of the efforts to malign
and silence Golb over the years, of which Respondent’s brief is one more unfortunate
manifestation. A pdf copy of the book is available at: http://oi.uchicago.edu/pdf/saoc66.pdf.

6

criminalized campaign, he, Raphael Golb, unlike those whom the prosecution
denoted as “victims,” never attempted to suppress speech or to exclude anyone,
academic or not, from the public debate surrounding the Scrolls. Raphael Golb
systematically sought to provoke discussion, and used expressive language—
“setting them up,” “fabricating a controversy,” and so forth—to describe his efforts
in that regard. Since a group of monopolists were suppressing debate in exhibits
they controlled and refusing to engage in discussion, Golb did his best to draw
them into online discussion, where their questionable behavior could then be
exposed for the general public to see: precisely this process of exposure was
referred to as “setting up” Stephen Goranson, a term that Respondent emphasizes
in its statement (Resp. Br. 16).
In more candid moments, when Respondent was less concerned about the
First Amendment, the prosecution acknowledged—and sneered at—Golb’s efforts
to prompt debate. At trial, the prosecutor argued to the jury that Golb “knows how
to twist language, stir up controversy. As a result, what he can do is … devious
and disturbing…. There is no way to sugarcoat this, the defendant is a menace….”
(Tr. 1246, A-612a). In its Brief, Respondent attempts to influence this Court less
directly, asserting, for example, not that Raphael Golb stirred up a controversy in
San Diego by twisting language, but that he “maligned” the San Diego exhibit and
tried to “promote his father’s theory.” (Resp. Br. 18, 26).
7

In the Scrolls controversy, curatorial and research ethics—i.e., the very fact
of the silencing of opposition to the Qumran-sectarian theory, along with other
dubious practices engaged in by those doing the silencing—lie at the very core of
the debate. No one can hope to determine “who wrote” the Dead Sea Scrolls
without proper research practices implemented in a system of free and open debate.
In this regard, Raphael Golb’s effort to expose misconduct and provoke discussion
is amply evidenced in the record. On August 4, 2008, Golb informed his brother
that he had written “an article exposing Lawrence Schiffman’s plagiarism.” (SA926). During the same period, he informed his mother of his concern that a
“skewed pair of lecturers” would “egregiously misinform the public.” (SA-921).
To counter this danger, he pointed out that his father, unlike the other lecturers,
could give a lecture “at no cost to the museum.” (SA-921). The previous year, he
had already explained to his brother that he believed his letters of complaint to
UCLA faculty members would “embarrass” Cargill “by informing people of the
truth (which many of them might not know).” (SA-990). The truth being exposed
here involved charges against Cargill that Raphael Golb documented on several
Internet sites, including detailed allegations of plagiarism, misrepresentation,
falsification, and participation in the effort to exclude opposing views.
Neglecting the obvious significance of all of this evidence of Golb’s concern
for the truth—at the very least, as he saw it—Respondent prefers to lead this Court
8

far afield of the legal issues before it by engaging in a persistent and far-sweeping
attack on Raphael Golb’s character and on that of his entire family, as if portraying
Golb as a sufficiently bad person will cause this Court to ignore both the facts and
the law. Respondent thus trawls through the thousands of casual emails sent by
Golb and his family members, culling bits and phrases and interpreting them in the
most inimical fashion possible to suggest, insinuate, or ostensibly demonstrate
what various members of the Golb family (none of whom were witnesses called by
either side) and Raphael Golb himself might have been thinking. E.g., Resp. Br. 3,
8, 16, 20, 21, 27. With one exception, the matters Respondent now speculates
about were not even the subject of argument or testimony at trial at all; they were
simply part of the tens of thousands of pages of documents the prosecution dumped
on the jury.
The one exception is Respondent’s emphasis on, and misrepresentation of,
an email exchange between Golb and his brother, in which the former asserted that
Schiffman’s plagiarism was not his “concern.” (Resp. Br. 4). Examining the email
in context, it becomes perfectly clear to any objective party that Golb was
explaining that his “concern” at that point in the campaign was not so much with
“whether” Schiffman’s conduct constituted “plagiarism,” a fact that had already
been established. His focus instead, precisely as he explained in the email, was the
“institutional” problem: namely, the obligation of an institution of higher
9

education, NYU, to investigate documented allegations that a prominent faculty
member was guilty of plagiarism and other forms of dishonesty. Despite
Respondent’s obfuscation of the facts staring up from the evidence itself, it
remains the case that the failure to investigate published allegations of plagiarism
is an institutional problem, one that is arguably far more important than the act of
plagiarism itself. (SA-942 [People’s Exh. 15, p. 69]).
Indeed, the most serious of the alleged speech crimes of which Golb has
been convicted involves his efforts to elicit an institutional reaction to Schiffman’s
plagiarism. He stands convicted of Identity Theft in the Second Degree, a felony,
for the object crime of intended Falsifying Business Records because he was
attempting, with his fake “Larry Schiffman confessions,” to awaken the
appropriate institutional actors out of their lethargy and get NYU to investigate
Schiffman’s plagiarism.6
Respondent then falsely suggests that the plagiarism accusations are not true
because they are in “odd juxtaposition” with the accusation that Schiffman
misrepresented Norman Golb’s theory (Resp. Br. 21). It is “odd” that Schiffman
6

The “records” that Golb allegedly intended to “falsify,” and in what the alleged falsification
consisted, were never made clear. See, First Department Brief at 33 and First Department Reply
Brief at 22-23. At the onset of the trial, the prosecution explained that the alleged felony’s object
was to make “false accusations [that] were designed to falsify the records of New York
University to generate an inquiry and a reaction based upon false premises.” (Tr. 26, A-342)
(emphasis added). The trial court simply instructed the jury: “Broadly speaking, the People’s
theory here is that the defendant sought to falsify business records of NYU.” (Tr. 1284, A-635).
The prosecution did not articulate its theory on this Count until its Answering Brief in the First
Department.

10

demonstrably presented an assortment of Norman Golb’s key ideas as his own,
and, in the only footnotes in which he referred to Golb, concealed his inappropriate
conduct by actively misrepresenting the Chicago historian’s conclusions regarding
Scrolls origins. But that “oddness” is Schiffman’s, not Raphael Golb’s; the fact of
the matter is that it does not make Professor Schiffman’s actions any less
plagiaristic.
Well before Raphael Golb opened his first Gmail account, Schiffman’s
“odd” behavior had long roiled the world of Scrolls scholarship. Dr. Braunstein,
the witness called to support the prosecution’s speculative (and now dismissed)
Count I, testified that she was aware of this (A-414-15). Respondent ignores her
testimony. Respondent falsely describes Professor Avi Katzman’s accusations of
plagiarism as follows: “a reporter in Israel … suggested in 1993 that Schiffman
had not given Golb sufficient credit for his ideas.” (Resp. Br. 21). Dr. Katzman,
however—who is not only a prominent journalist for Israel’s leading newspaper,
Haaretz, but a highly respected academic—did not “suggest,” but asserted, in a
major interview article, that Schiffman had “taken over portions of Golb’s theory
and presented them as [his] own, without acknowledging as much and without
giving Golb appropriate credit.” Under NYU’s own ethics code, this is an
accusation of plagiarism, not merely of “insufficient credit.” Indeed, when asked
at trial if there was any “truth” to the accusation, Schiffman himself initially
11

replied “yes.” (Tr. 90, A-356). Furthermore, when one academic, Dr. Andrew
Flescher of California State University at Chico (who, in fact is one of the authors
of that institution’s Academic Integrity Policy), was contacted with the NowPublic
article exposing the plagiarism, he responded that there was “no question,” in his
view, that Schiffman had “crossed the line.... I’d heard about this but thanks for
sharing.” (SA-967). Raphael Golb did not invent this accusation of misconduct; he
publicized it and sought to have it investigated by the relevant authorities at NYU.
ARGUMENT
I.

WHEN LITERALLY ANYTHING CAN BE A LEGALLY
COGNIZABLE BENEFIT OR HARM, RESPONDENT CAN
CRIMINALIZE ANYONE FOR WRITING UNDER THE NAME OF
ANOTHER.
A.

RESPONDENT ERRONEOUSLY ASSERTS THAT ANY FORM
OF DISCOMFORT IS AN INJURY AND ANY FORM OF
GRATIFICATION IS A BENEFIT.

Respondent continues to avoid addressing the fundamental flaw pervading
twenty-five counts for which Golb was convicted: Once the jury believed Golb
intended to create any benefit to him or create any harm, they must find him guilty.
Hurt feelings, exposing the misconduct of others, private moments of joy or
vindication, winning over doubters or making believers doubt become legally
cognizable harms. Entirely disregarding the rule of lenity and the requirement it
imposes that criminal statutes be narrowly construed, Respondent does not here
12

retreat from the position it has long and successfully advocated, viz., “any” indeed
means “any,” as the trial court instructed the jury. E.g., Resp. Br. 62 (Trial court
properly instructed the jury that “benefit” means “any gain or advantage” to
anyone) (emphasis by Respondent). Respondent’s Brief emphasizes this unlimited
sweep with respect to the definition of “injury,” which Respondent insists properly
includes including anything detrimental to one’s “looks, comfort, health, or
success.” (Resp. Br. 62).
The unconstitutionality of such a sweep, on vagueness and overbreadth
grounds, is addressed at length in Appellant’s Brief, at 33-52. That Golb’s
impersonation affected the “comfort” of Schiffman and his Qumran-sectarian allies
is indisputably true; that his impersonation became criminal precisely because it
affected their “comfort” is legally repugnant. And the sweep is even broader with
respect to the definition of “benefit.” After all, Appellant was convicted of
criminally impersonating Stephen Goranson, even though he did not send a single
message from the “steve.goranson@Gmail” account, but merely used it for private
purposes such as saving email drafts and automatically “verifying” new blogs
about various aspects of the Scrolls controversy. Those uses, under Respondent’s
theory, are a “benefit,” and hence a crime has been committed. To support this
sweeping criminalization, Respondent places exclusive reliance on the fact that this

13

Court, thirty-three years ago, once7 agreed with the proposition that fraud does not
have to require “property or pecuniary loss.” People v. Kase, 53 N.Y.2d 989 (Ct.
App. 1981), affirming for reasons stated at 76 A.D.2d 532, 537-38 (1st Dept.
1980). Respondent argues, based upon this Court’s purported agreement with the
First Department, that therefore, benefits or harms can be anything. The reasons
why Kase does not, and cannot, govern the outcome here are set forth at length in
Appellant’s Brief at 45-48, and will not be repeated here.
To be sure, Respondent also seeks to confuse matters by suggesting that
Raphael Golb must in fact have intended to obtain a pecuniary benefit or inflict a
monetary harm, because intellectual and moral battles can have pecuniary results.
Respondent’s willingness to speculate about remote financial consequences of
Golb’s campaign itself reveals the unhealthy vagueness inherent in these charges.
The sole count that alleged a specific intended pecuniary benefit or harm, was
properly dismissed by the First Department on the ground that there “was no
evidence that defendant intended to defraud one or more persons of property in
excess of $1,000 or that he attempted to do so…. The People’s assertions in this
regard rest on speculation.” People v. Golb, 102 A.D.3d 601, 603 (1st Dept. 2013).
General reputational harm has, in New York and in most other states, been left to
civil recourse since the Supreme Court found a criminal libel statute to be
7

This Court has never cited Kase in any reported decision.
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unconstitutional nearly 50 years ago. See, Ashton v. Kentucky, 384 U.S. 195
(1966) (jurors cannot be put to the task of speculating about a criminal defendant’s
calculations as to how people would react to his speech).
Once the speculation is set aside, what is left of Respondent’s Kase
argument relies on a logical fallacy. Expressed as a syllogism, Respondent’s
argument is: 1) not all harms require intended pecuniary loss; 2) Golb did not
demonstrably intend any pecuniary loss; and 3) therefore, Golb intended a legally
cognizable harm. In formal logic, this is a syllogistic fallacy of the “undistributed
middle,” more commonly seen as: 1) not all cats have whiskers; 2) my
grandmother does not have whiskers; and 3) therefore, my grandmother is a cat.
The syllogism assumes the truth of a third, unstated premise: that all creatures
without whiskers are also cats (or all non-pecuniary gains/losses are also benefits
or harms). Respondent indeed asks this Court to find the latter, but his claim that
this Court has already done so in Kase is poorly drawn.
Nor, contrary to Respondent’s assertion, is Appellant claiming that all
benefits and/or injuries must have a “financial definition” to be legally cognizable
as frauds. (Resp. Br. 59). Appellant is no more willing to draw a precise line
where intended non-financial gain or loss becomes too vague to criminalize than
was the Supreme Court in McNally, Skilling and Alvarez. However, all of those
cases recognized that such a line does indeed exist and is more likely to be crossed
15

as a prosecution is based further away from a material, measurable benefit or harm.
Wherever the line is drawn, “anything” certainly crosses it.8 Appellant’s
concession that “X” does not always require “Y” does not mean that everything not
“Y” suffices for criminal liability under “X.” And perhaps this explains why there
has never been a New York prosecution, in any reported case, for conduct even
remotely similar to Golb’s.
B.

RESPONDENT ARTICULATES NO LIMITING PRINCIPLE
EXCEPT ITS OWN DISCRETION.

Respondent, in search of a limiting principle, asks this Court to focus on
Golb’s intent to deceive his email audience as to the source of the emails.
Respondent insists that the staggering array of internet bloggers and other writers
who adopt the identities of other real persons do not intend to make their audiences
believe that the missives actually originate from the adopted personae. (Resp. Br.
56-57).
The problem with this argument is that it is simply untrue. Tucker Carlson
created his KeithOlbermann@gmail.com email precisely to make Olbermann’s
fans believe the email originated from Olbermann. He mimicked Olbermann’s
over-the-top style for the same reason. He clearly intended to gain a vague benefit

8

Golb’s extensive proposed jury instructions on the definitions of injury, benefit, and fraud (A50-52) attempted to track the current state of the law by excluding certain classes of benefit and
harm, including irritating another, provoking controversy, derision and the like. The trial court
expressly refused these or other limitations and told the jury that “any” benefit or harm sufficed.
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for himself and intended a vague harm to Olbermann. Fooling people into
believing the emails actually originated from Olbermann was the entire point of the
whole exercise; it showed that Olbermann’s followers were gullible swillers of the
Kool Aid and that Olbermann was over the top. The only difference between
Carlson’s case and Golb’s is that the New York County District Attorney decided
to prosecute one and not the other.
The same tactic is used by the “Yes Men” and similar groups when they
create websites and fake press releases that appear to originate from the
corporations they are criticizing, then send spokespeople from their group to
impersonate the corporations. See, e.g.,
http://en.wikipedia.org/wiki/The_Yes_Men; http://tinyurl.com/yes-mens-bhopalhoax (copycat version of official website of Dow Chemical and Chevron; reporter
who called the fake Dow Chemical phone number believed he was having a
conversation with a Dow representative). Some of the “victims” of these hoaxes
include the Koch Brothers, the Canadian government, and a popular Evangelical
pastor. See, Koch Indus., Inc. v. Doe, 2011 U.S. Dist. LEXIS 49529 (D. Utah May
9, 2011) (dismissing lawsuit alleging that Youth For Climate Truth, in releasing a
fake Koch Industries press release, had infringed on Koch Industries trademark);
http://tinyurl.com/theguardian-canada-spoof (in elaborate hoax involving emails,
press releases, and a website purporting to be official statements of the Canadian
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minister of the environment, an anonymous Internet group mocked Canada’s
failure to reduce greenhouse gas emissions; The Wall Street Journal mistook one
of the fake press releases for an authentic announcement; Canadian minister
responded by issuing statements explaining that the emails and press releases were
hoaxes emanating from a fake website); http://www.ibtimes.com/joel-osteenresigns-elaborate-hoax-famous-pastor-quoted-renouncing-christianity-1178519
(elaborate Internet hoax portrayed Pastor Joel Osteen as renouncing Christianity).
Similarly, the use of another’s name in a URL address, e.g., www.algore.wordpress.com, is a common technique aimed at attracting an audience to a
website critical of the individual named. The use of the name is initially deceitful,
for only after following links to the site do readers realize it is not actually an
“official” site. By then, the author of the deceit has achieved his goal and obtained
the “benefit” of having others view his website.
Fake emails claiming to be written by the mayor of Paris and by Sarah Palin
have even appeared in The New York Times. See,
http://www.nytimes.com/2008/12/22/opinion/l22kennedy.html (New York Times
apology for printing an email that claimed to be from Bertrand Delanoë, the Mayor
of Paris, in which Caroline Kennedy’s bid for a senate seat was criticized);
http://thecaucus.blogs.nytimes.com/2011/01/09/live-blog-latest-developments-onarizona-shooting/#preview (at end of reporting on Arizona shootings, New York
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Times “correction” stating: “A previous version of this post incorrectly attributed a
Twitter message to Ms. [Sarah] Palin. The message was actually from a parody site
designed to look like Ms. Palin’s Twitter feed”) (italics added). These modern
journalistic pasquinades would not have been published had they not been written
in a “convincingly” deceptive manner with the various accoutrements of
superficial authenticity. The information and ideas contained in fake blogs have
made their way into various newspapers, not because highly professional
journalists and editors are “gullible,” but because the blogs are creative hoaxes,
craftily designed to disseminate information and opinions through an act of deceit.
Thus, the literary world was stunned to learn that the famous reclusive
author Cormac McCarthy “had entered the world of social networking.” See,
http://www.thewire.com/technology/2012/01/unpublished-novelists-week-fakecormac-mccarthy/48068/. These “fake accounts are so convincing that celebrities
have to publicly state that they are not in fact behind the account, while some have
provoked anger….” Similarly, many of the fake academic tweets that regularly go
out in the name of university presidents around the country are notoriously difficult
to distinguish from the “real thing,” leading an anthropologist to comment: “I
actually like how ‘authentic’ they seem….” See,
http://chronicle.com/article/When-a-Twittering-College-P/47269/.
The entire trend is so ubiquitous that journalists have been led to develop
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special “guidelines” on how to authenticate tweets and legal commentators have
explained, for example, that the “inability to authenticate ‘real-world’ identity
means that people who use the Internet should be, and largely are, skeptical that
people are not who they represent themselves to be.” See, C. Kanalley, How to
Verify a Tweet (September 7, 2013), available
at: http://blog.craigkanalley.com/2013/09/how-to-verify-tweet.html; K. Malone,
“Parody or Identity Theft: The High-Wire Act of Digital Doppelgangers in
California,” 34 Hastings Comm. & Ent. L.J. 275 at 308 (Winter 2012).
The capacity to target any participant in the popular culture of Internet
mimicry (a highly democratic manifestation, no doubt, of the “sociology of
imitation” famously explicated by Gabriel Tarde) is precisely what recently led yet
another federal court (this time, in Oregon) to dismiss an effort to civilly penalize
precisely this kind of expression. The district court held:
Plaintiff alleges that defendants created false social media profiles in his
name and likeness. Yet… lying on social media websites is common. For
example, in June 2011, Facebook predicted that approximately 83 million of
855 million active users were duplicates, false or undesirable. Twitter is
also thought to have a large number of “fake” accounts. More recently,
police departments have taken to creating false profiles for the purpose of
law enforcement. Were this court to adopt the plaintiff’s proposed
argument, millions of unsuspecting individuals would find that they are
engaging in criminal conduct, in addition to any civil liability. This Court
must choose the interpretation least likely to impose penalties unintended by
Congress. Accordingly, this Court finds that the rule of lenity precludes
application of the CFAA to defendants’ alleged creation of fake social media
profiles in violation of social media websites terms of use.
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Matot v. CH, 2013 U.S. Dist. LEXIS 138327 (D. Ore. Sept. 26, 2013) (emphasis
added, internal quotations and citations omitted).
Indeed, without the intent to deceive (or fool) recipients into thinking the
author of the communication is the adopted persona, the satire, prank, hoax or
“fraud” would have no meaning. Nor would there be any need to open up email
addresses or websites in the name of the adopted persona, or to blog under his or
her name. Respondent’s proposed limitation is no limitation at all. Far from
“short-circuiting” Golb’s vagueness and First Amendment overbreadth claims,
(Resp. Br. 64), Respondent confirms them: the prosecution may target anyone it
wishes. The angry, critical, or accusatory nature of the ideas communicated by this
kind of expression is such that zealous prosecutors can virtually always claim that
the impersonator is acting with some sort of intent to “benefit” or to “harm.”
C.

RESPONDENT MISREADS ALVAREZ

Respondent’s treatment of Alvarez is similarly flawed. Respondent
acknowledges the “crucial concern” of the Court: “Were the Court to hold that the
interest in truthful discourse alone is sufficient to sustain a ban on speech, absent
any evidence that the speech was used to gain a material advantage, it would give
government a broad censorial power unprecedented in this Court’s cases or in our
constitutional tradition.” United States v. Alvarez, 567 U.S. __, 132 S.Ct. 2537,
2547-48 (2012); (Resp. Br. 65). Respondent then elects to emphasize the words
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“truthful discourse alone,” suggesting that the words in the next clause, “to gain a
material advantage,” have no meaning “because the Court did not attempt to define
‘material advantage’ in a particular way….” (Resp. Br. 65).
Putting aside the argument that the Supreme Court does not mean what it
says if it fails to annotate its language to Respondent’s satisfaction, the Alvarez
Court did provide examples of “material advantage.” Indeed, it did so in the
sentence immediately preceding the one quoted by Respondent, viz., “moneys or
other valuable considerations, say offers of employment….” Alvarez, 567 U.S.__,
132 S. Ct. at 2547-48. Elsewhere the plurality drew a sharp distinction between
deceit which is a “pathetic attempt to gain respect” and that is done to “secure
employment or financial benefits or admission to privileges reserved to those who
had earned the Medal [of Honor].” Id. at 2542. The refusal of the Court to define
precisely where prosecutions based on intangible harms or benefits become
unconstitutionally vague is in keeping with its McNally/Skilling jurisprudence.
But Respondent cannot wish away the limiting word “material” from the Alvarez
opinion. It was the absence of that limitation that rendered the Stolen Valor Act
unconstitutional. The same result is compelled here.
Nor does Respondent’s argument gain clarity through its obsessive circular
repetition of the words “fraud” and “defraud.” Asserting that Raphael Golb “could
not be convicted of anything had the jury not been persuaded beyond a reasonable
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doubt that he intended to defraud” (Resp. Br. 64) does not address, let alone
resolve, the issue of whether intent to gain any benefit or inflict any harm can be
prosecuted as fraud.
D.

THE TRIAL COURT DIRECTED THE JURY TO NOT CONSIDER
GOLB’S FIRST AMENDMENT RIGHTS OR ISSUES OF
FREEDOM OF SPEECH.

Respondent, with utter disregard for the actual instruction given by the trial
court, claims:
Indeed, the trial court exhorted the jury to “zealously protect the right to
speak freely, whether under one’s own name or anonymously, or even under
a fake name,” and to “zealously protect that right whether the speech is
correct or incorrect, truthful or not, derogatory or positive.”
(Resp. Br. 54). The trial court did the opposite. Prefacing her comments about the
First Amendment as “a little aside here,” (Tr. 1280, A-631), the trial court
discussed the nature of the First Amendment in America, and assured the jury that
Tina Fey would never face prosecution for her Sarah Palin imitations. (Tr. 1281,
A-632). The trial court concluded her “little aside” by telling the jury: “So the
questions for you are not the legal issues of Freedom of Speech under the First
Amendment to the United States Constitution, but whether the elements of a
charged crime have been proven beyond a reasonable doubt.” (Tr. 1281, A-632)
(emphasis added). Far from exhorting the jury to “zealously protect” the First
Amendment, the trial court specifically told the jury they should not consider the
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First Amendment.9
The prosecution successfully obtained convictions based upon the content of
Golb’s emails and blogs; not “only” for his deception in ascribing that content to
another as the First Department held and as Respondent asserts. Golb, 102 A.D.3d
at 603. Both exploiting and subverting the trial court’s February 10, 2011 ruling
that “neither good faith nor truth is a defense to any of the crimes charged,” the
prosecution repeatedly told the jury that Golb made “false accusations,” not
“accusations made under a false persona.” The prosecution attacked Golb for his
ability to “twist language, stir up controversy.” (Tr. 1246, A-612a). The focus of
the trial was on the content of Golb’s communications as proving the alleged intent
to cause an endless array of harm and collect an unlimited sweep of benefits. To be
sure, the prosecution needed to prove elements in addition to the content of Golb’s
speech, including his deceptive use of the name of another real person. But that
does not negate the unconstitutional content-based criminalization of Golb’s
speech. See, e.g., Holder v. Humanitarian Law Project, 561 U.S. __, 130 S. Ct.

9

The trial court’s instruction and Respondent’s remarkably shabby defense of it exemplify the
perverting of constitutional principles famously described by Karl Marx in The Eighteenth
Brumaire of Louis Bonaparte: “[S]o long as the name of freedom was respected and only its
actual realization prevented, of course in a legal way, the constitutional existence of liberty
remained intact, inviolate, however mortal the blows dealt to its existence in actual life.” The
Eighteenth Brumaire of Louis Bonaparte, available at
http://www.archive.org/details/eighteenbrumai017766mbp, International Publishers, New York,
1963.
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2705 (2010) (when application of a law is triggered by speech, it must be analyzed
as a restriction on speech); United States v. Caronia, 703 F.3d 149 (2d Cir. 2012)
(rejecting government’s argument that mis-branding is conduct, not speech;
extensive discussion of conduct/speech distinction).
Nor does Respondent’s puzzling reliance on People v. Shack, 86 N.Y.2d 529
(Ct. App. 1995) undercut Appellant’s vagueness and overbreadth claims. In
Shack, a mentally ill defendant was charged with aggravated harassment under
Penal Law § 240.30(2) when he telephoned his cousin, a psychologist, seeking
assistance for his condition. Id. at 533. After a period of time, the cousin requested
Shack stop calling her. His response was to call her home 88 times in a two-week
period, while she was recovering from surgery, in which he threatened to start
calling her family members if she persisted in refusing to speak with him. She
wrote him a letter making it clear that these calls were unwelcome and must cease.
Id. at 534.
After receipt of the letter, he then called her another 185 times at home,
leaving messages which included a threat to sell her telephone number to a
“pervert,” and more threats to harass her family unless she spoke to him. In
concluding that the conviction did not intrude upon protected First Amendment
rights, this Court held that § 240.30(2) criminalized only conduct that invaded the
victim’s privacy. Indeed, this Court held that because § 240.30(2) requires that the
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communication be made “with no legitimate purpose of communication,” this
“limiting clause … expressly excludes constitutionally protected speech from its
reach ….” Id. at 535. Because of this, the law proscribed “only conduct and
expressly removes from its application “legitimate communication,” defendant
may not invoke the First Amendment ….” Id. In so holding, this Court relied
upon a long line of cases which struck down criminalization of speech under the
guise that the communication was actually “conduct.” Id. at 535.
Here, of course, there can be no assertion that the purpose of Golb’s mock
Schiffman “confessions”—each prominently featuring a link to the NowPublic
article raising the issue of Schiffman’s plagiarism, Avi Katzman’s accusation, and
NYU’s policy, each sent to a member of the specific audience most likely to be
concerned by the issue raised—were made for “no legitimate purpose.” The trial
court’s ruling that “neither good faith nor truth” was a defense precluded the
defense from proving the legitimacy of Golb’s claims and the moral necessity of
raising awareness about them. Indeed, Golb was not charged under § 240.30(2), he
was charged under § 240.20 with the broad and vague allegation of intending to
annoy and acting in a manner likely to annoy, as set forth infra in the following
section.10

10

Respondent argues that it was proper to block Golb from introducing any of the evidence that
his accusations were true because “truth was simply not an element,” but that it was also proper
to allow the prosecution to repeatedly argue that Golb made “false accusations,” under the
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II.

THE COMMUNICATIONS THAT ARE THE SUBJECT OF THE
AGGRAVATED HARASSMENT COUNTS ARE
CONSTITUTIONALLY PROTECTED.
Respondent acknowledges that the trial court’s instruction permitted the jury

to find Golb guilty of aggravated harassment based upon written communications
sent to third parties that were, according to Respondent, intended merely to annoy,
and were likely to annoy, Messrs. Schiffman, Cargill, and Goranson. (Resp. Br.
75). Respondent likewise concedes that People v. Dupont, 107 A.D.2d 247 (1st
Dept. 1985), which broadly upheld the right of a person to “publish vexatious
material about an individual,” precludes such a conviction. (Resp. Br. 80).
Respondent concedes that Dupont, although “decades old,” is still very much good
law and should so remain. (Resp. Br. 80-82).
Oddly, in light of these concessions, Respondent continues to refuse to
acknowledge error. Instead, surprisingly, Respondent places exclusive reliance on
People v. Smith, 89 Misc.2d 789 (App. Term, 2d Dept. 1977), where the defendant
called the police to inquire about a complaint he had made. After he was told the
police could not help, as the complaint was civil in nature, he called back 27 times
over the next 3 hours and 20 minutes, despite repeated instructions not do to so. Id.
Under those circumstances, the Appellate Term properly found that this “practice

pretext of an inquiry into Golb’s intent to deceive people as to his identity. (Resp. Br. 60-61).
These assertions constitute a non-sequitur that itself casts more than a little doubt on the logic of
the “neither good faith nor truth is a defense” ruling as it was implemented during the trial.
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of driving a person to distraction by repeatedly dialing his number” was properly
criminalized. Id. at 790, quoting “Commission Staff Note,” P.L. § 240.30, subd. 2.
Respondent argues that Appellant committed similar misconduct when he
“blanketed dozens of Cargill’s, Goranson’s and Schiffman’s colleagues and
superiors with unsolicited emails that interfered intolerably with Cargill’s,
Goranson’s and Schiffman’s lives.” (Resp. Br. 79).
But the Smith court carefully and correctly concluded that Penal Law
§ 240.30(1)
was intended to include communications which are obscene … threats which
are unequivocal and specific … communications which are directed to an
unwilling recipient under circumstances wherein “substantial privacy
interests are being invaded in an essentially intolerable manner” …
communications “which by their very utterance tend to incite an immediate
breach of the peace” … and written communications intended to stimulate
court process of any kind … As so construed, subdivision 1 does not, in our
opinion, suffer from any constitutional infirmity.
Id. at 791-92 (internal citations omitted). Applying that holding here, while
undoubtedly the thin-skinned trio found Golb’s comments about their work
“intolerable,” their “privacy interests” were not invaded at all. No one has a
“privacy right” to avoid criticism of their scholarship or actions relating to an
academic controversy, whether made over the Internet or in a pamphlet.
The disgruntled client in Dupont, 107 A.D.2d, with his self-published
magazine exclusively devoted to articles and cartoons which smeared his erstwhile
attorney, engaged in behavior that was both “maddening” to the attorney as well as
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clearly designed to “ruin his life.” The Dupont court found such speech and
conduct merely “annoying” and hence, not criminal. Id. at 253.
Golb’s audience also was not “unwilling recipients”—some members of the
audience made inquiries about the substance of Golb’s accusations, and in the case
of Dr. Goranson as well as Dr. Schiffman, found them to be valid. Appellant has
no quarrel with the Smith court limiting the reach of Penal Law § 240.30(1) to the
five areas of speech that are outside First Amendment protection; this is why
Appellant specifically objected to the trial court’s inclusion of the word “annoy” in
the court’s jury charge—it did not fall within this narrow construction. (A-43-45,
A-58). And Smith provides a good example of the extreme type of
“harassment”—far beyond vexatious criticism, however maddening—that may
properly be criminalized.

III.

PENAL LAW § 156.05 IS VAGUE ON ITS FACE AND AS APPLIED.
Respondent appears to recognize that § 156.05 would be unconstitutionally

vague if it could reach anyone who violated any portion of the New York
University Bobst Library computer policy (hereinafter “Policy”). (Resp. Br. 87)
(Referring to Golb’s “mistaken premise” that he could be criminalized “merely on
a violation of any aspect of NYU’s computer use policy”). To deflect this Court
from the infirmities obvious in turning the Policy into a subsection of the Penal
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Law, Respondent asserts that Golb may not object to its vagueness as applied to
hypothetical others. (Resp. Br. 86). But as noted throughout the course of this
litigation, Golb’s First Amendment rights have been implicated in this prosecution.
The three counts of aggravated harassment are based exclusively upon the content
of Golb’s speech.
Moreover, the core infirmities found by the district court in United States v.
Drew, 259 F.R.D. 449 (C.D. Cal. 2009) are identical to the infirmities here: that
individuals of common intelligence are not on notice that a breach of NYU’s
Policy is a crime, and that there are not even minimal guidelines to govern law
enforcement in deciding which portions of the NYU Policy are criminal. United
States v. Drew, 259 F.R.D. 449, 464 (C.D. Cal. 2009). Indeed, the only section of
the Policy that does warn that its violation may result in criminal penalties is
confined to Section C, prohibiting allowing third persons access to NYU
equipment or data.
Indeed, the prosecution’s underlying construction of the statutory phrase
“without authorization” to mean “in excess of authorization” finds no support in
the definitional section, § 156.00(8), in any reported New York case, or in federal
cases. See, e.g., People v. Puesan, 111 A.D.3d 222, 228-89 (1st Dept. 2013)
(“While there is apparently no appellate authority on this point, the question of
how to prove that use of a computer was not authorized was addressed in People v.
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Klapper, 28 Misc.3d 225, 230 (Crim. Ct. N.Y. County 2010), which considered a
charge of unauthorized use of a computer (Penal Law § 156.05).”) The Klapper
court held the prosecution did not sufficiently establish the element of “without
authorization” because “for access to be without authorization, the defendant must
have had knowledge or notice that access was prohibited or ‘circumvented some
security device or measure installed by the user.’” Puesan, 111 A.D.3d at 229,
quoting, Klapper, 28 Misc.3d at 230. The Appellate Division went on to apply the
Klapper standard in Puesan. Id. at 229. See also, People v. Agrocostea, 35 Misc.3d
1241(A), *6 (Crim. Ct. N.Y. County 2012) (To violate § 156.05, the defendant
must have “knowingly used or accessed the [victim’s] computer or computer
network without permission.”)
Federal court holdings construing the same words in the Computer Fraud
and Abuse Act, 18 U.S.C. § 1030, also do not support the prosecution’s
interpretation of the phrase. See, e.g., LVRC Holdings LLC v. Brekka, 581 F.3d
1127 (9th Cir. 2009) (A person uses a computer without authorization when the
person does not have permission to use the computer for any purpose); Int’l
Airport Ctrs., LLC v. Citrin, 440 F.3d 418 (7th Cir. 2006) (Once an employee
terminated his employment, he lost all authorization to access company computers
and hence acted “without authorization.”) Cf., EF Cultural Travel BV v. Explorica,
274 F.3d 577, 582 n.10 (1st Cir. 2001) (“Congress did not define the phrase
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‘without authorization,’ perhaps assuming the words speak for themselves. The
meaning, however, has proven elusive.”)
Respondent asserts that Golb is claiming mere ignorance of the law. (Resp.
Br. 89). This same accusation can be levelled against anyone challenging the
vagueness of a law based on inadequacy of notice. Indeed, the vaguer the law, the
less likely it will be that a person of average intelligence will know what is or what
is not prohibited. That is the problem, after all, with a vague law. As is the case
with all of the other charges for which Golb has been convicted, Respondent cites
not a single instance where § 156.05 has been applied to conduct even remotely
analogous to Golb’s. None exist. Nor should they.
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CONCLUSION
For the foregoing reasons, Defendant-Appellant Raphael Golb’s convictions
should be reversed.
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