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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION:  FIRST DEPARTMENT 
 
-----------------------------------------------------------------x 
THE PEOPLE OF THE STATE OF NEW YORK, 
 
     Plaintiff-Respondent, 
-v-           Ind. No. 2721/09 
           New York County 
           Hon. Carol Berkman 
            
RAPHAEL GOLB, 
 
     Defendant-Appellant 
-------------------------------------------------------------------x 
 

STATEMENT PURSUANT TO FIRST DEPARTMENT RULE 600.8(a)(2) 

 This is an appeal of a final judgment of conviction for 10 counts of forgery 

in the third degree and nine counts of criminal impersonation in the second degree 

and sentence of two months of imprisonment and three years of probation imposed 

by the Hon. Laura J. Ward, Justice, on July 14, 2014, in the Supreme Court, New 

York County.  Appellant initially was convicted of these and additional counts on 

September 30, 2010, following a jury trial before the Hon. Carol Berkman, Acting 

Justice.  The Court of Appeals reversed the additional counts and remanded the 

case for resentencing.  People v. Golb, 2014 N.Y. LEXIS 1093, 2014 NY Slip Op 

3426 (Ct. App., May 13, 2014). 

 A Motion to Re-Argue that portion of the Court of Appeals’s decision that 

upheld a portion of Appellant’s conviction was timely filed on June 11, 2014, 
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timely answered, and returnable on June 23, 2014.  Decision on that motion is 

pending. 

 On July 16, 2014, Appellant moved the Court of Appeals to stay execution 

of judgment pending decision on the Motion to Re-Argue, and sought an initial, 

temporary stay by Order to Show Cause.  On July 17, 2014, the Hon. Sheila 

Abdus-Salaam declined to sign the Show Cause Order.  Decision on the underlying 

motion for a stay is pending.  However, on July 21, 2014, a Justice of this Court, 

the Hon. Helen Freedman, granted a temporary stay of the Supreme Court’s 

judgment and sentence pending this appeal, subject to review by a full panel of this 

Court.   

 
INTRODUCTION 

 This appeal concerns the lower court’s decision to deny Appellant Raphael 

Golb’s motion pursuant to C.P.L. § 330.30 to set aside the verdict, notwithstanding 

controlling decisions of the United States Supreme Court and the New York Court 

of Appeals under which Appellant’s conviction, without question, was 

unconstitutionally obtained.  The motion was denied from the bench on July 14, 

2014, by the Hon. Laura A. Ward, Justice, who then imposed a sentence of two 

months of incarceration.  Appellant seeks reduction of this sentence to a sentence 

of probation, which was the sentence recommended by the Department of 
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Probation in this unique case.  A Notice of Appeal was timely filed on July 15, 

2014.  (A2). 

 This case involved the unprecedented criminal prosecution of Appellant for 

forgery and criminal impersonation, amongst other charges, for sending emails in 

the names of others holding up to ridicule a number of academics involved in a 

long-simmering academic controversy with Appellant’s father, Dr. Norman Golb, a 

scholar of the Dead Sea Scrolls at the University of Chicago.  The case was tried 

under statutes that the New York Court of Appeals held swept too broadly, and 

which the Court sharply narrowed in order to save them from invalidation.  See 

People v. Golb, 2014 N.Y. LEXIS 1093, 2014 NY Slip Op 3426 (Ct. App., May 

13, 2014).  Specifically, Golb was tried and convicted based on jury instructions 

that the required statutory elements of intended “injury” or “benefit” could be any 

injury or benefit, of any possible type.  However, the Court of Appeals then limited 

legally cognizable benefits or harms to pecuniary damages, interference with 

government operations, and reputational harm.1   

 It is hornbook law that a conviction may not be saved from reversal through 

an appellate narrowing of a statute, where the trial occurred based upon the 

                                           
1 The Golb Court also declared unconstitutional Penal Law §240.30(1), which criminalized 
conduct that was intended to be annoying and resulted in annoyance.   Golb was convicted of 
three counts of aggravated harassment under that subsection, and proof that he intended to 
“annoy” his targets was used both to establish not only aggravated harassment, but also the 
requisite “injury” under the forgery and criminal impersonation statutes.  
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overbroad statute.  In such a case, the very flaw that forced the appellate court to 

narrow the statute to save it infects the conviction under review.   

In the leading case, Ashton v. Kentucky, the United States Supreme Court 

held:  “[W]here an accused is tried and convicted under a broad construction of an 

Act which would make it unconstitutional, the conviction cannot be sustained on 

appeal by a limiting construction which eliminates the unconstitutional features of 

the Act, as the trial took place under the unconstitutional construction of the Act.” 

384 U.S. 195, 198, (1966).  See also, Osborne v. Ohio, 495 U.S. 103 (1990) (new 

trial required for defendant under obscenity law that was narrowed by the Ohio 

Court of Appeals; defendant must be tried under a construction of the law that 

properly defines each and every element of the offense).  New York courts have 

agreed.  See, People v. Finkelstein, 9 N.Y.2d 342 (Ct. App. 1961), People v. 

Wood, 58 A.D.2d 242 (1st Dept. 2008), appeal denied, 12 N.Y.3d 823 (Ct. App. 

2009). 

The Court of Appeals did not address these precedents, and the result 

dictated by them, in Golb.  The issue was not, and could not have been, raised by 

either party during the lengthy course of appeals, since neither party knew that the 

Court of Appeals would decide the appeal in the manner that it did.  Indeed, the 

narrowing of the applicable statutes did not exist prior to May 13, 2014, the date of 

the Court’s decision. 
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 Following the Court of Appeals’ decision in his case, Golb was entitled to 

have his conviction set aside and to receive a new trial under the narrowed statute.   

However, the court below denied his motion to set aside the verdict on procedural 

grounds, concluding that § 330.30’s language, permitting a motion “any time after 

rendition of a verdict of guilty and before sentence,” applied only to the original 

sentence.  The court acknowledged that this issue is sui generis in both the First 

and Second Departments.  Indeed, its ruling contravenes the plain language of the 

statute, which contains no such limitation.  Applying such a bar to the Golb case, 

where the defendant could not have made his § 330.30 motion attacking the 

original judgment prior to his original sentencing because the legal ground for that 

challenge did not exist at the time, leads to a fundamentally unfair result.   

 
STATEMENT OF FACTS RELEVANT TO THIS APPEAL 

A. THE OUTSTANDING MISDEMEANOR CONVICTIONS 
AGAINST RAPHAEL GOLB 

 
 After the Court of Appeals’ ruling, Raphael Golb was remanded for 

resentencing on nineteen misdemeanor convictions.  Ten counts were for forgery 

in the third degree which, pursuant to N.Y. Penal L. § 170.05, prohibits acting with 

“intent to defraud, deceive or injure another.”  Nine counts were for criminal 

impersonation in the second degree which, pursuant to N.Y. Penal L. § 190.25(1), 

prohibits communications in the name of another real person when made “with 
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intent to obtain a benefit or to injure or defraud another.”  A material element of 

both offenses was the intent to cause some type of injury or obtain some type of 

benefit from the act of impersonation or false writing.   

 These convictions were based on ten emails.  Five of them (Exhibits 16G, 

16R, 16P, 16Q, 16V; A74-79) were sent under the 

“Lawrence.Schiffman@gmail.com” address; these resulted in five convictions for 

forgery in the third degree and five convictions for criminal impersonation in the 

second degree.  Four (Exhibits 12B, 12N, 12P, 12ZZ; A87-92) were sent under the 

“Seidel.Johnathan2@gmail.com” address, resulting in four convictions for forgery 

in the third degree and three convictions for criminal impersonation in the second 

degree.  One ( Exhibit 14A; A93) was sent from the “frank.cross2@gmail.com” 

address, resulting in one conviction for forgery in the third degree and one 

conviction for criminal impersonation in the second degree. 

  
 B.   THE DEAD SEA SCROLLS CONTROVERSY 

 The Dead Sea Scrolls are the most popular archaeological and religious 

discovery of the 20th century, and have been an object of dispute ever since their 

discovery in 1948 in caves near the site known as Khirbet Qumran (then under 

Jordanian control).  Physical access to them was originally monopolized by a team 

of academics (including Frank Moore Cross of the Harvard Divinity School) 

appointed by the Jordanian government, who treated the Scrolls as the writings of a 
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small, proto-Christian sect imagined to have been living in the desert at Qumran.  

(Tr. 980, A229).  Jewish scholars were rigidly excluded from the original 

monopoly team.  Members of the team and their students quickly began to present 

the “Qumran-sectarian” theory and its variants as a fact not subject to debate or 

fundamental challenge.  

Starting in the late 1980s, the monopolists’ physical control over the 

manuscripts collapsed in the face of a public outcry.  (Tr. 169, A141).  Meanwhile, 

beginning in 1970, University of Chicago historian Norman Golb, Raphael Golb’s 

father, mounted a systematic challenge to the sectarian theory defended by the 

monopolists.  In a series of publications in leading international journals, Professor 

Golb argued that the theory was unsupported by any actual physical evidence, but 

was instead based on arbitrary speculation, in violation of basic historical norms.  

(Tr. 985-987, A234-236).  He himself put forward precise historical and textual 

evidence that the Scrolls were writings of various Jewish groups taken down from 

Jerusalem, a major urban center, for hiding at the time of the siege and sacking of 

the city by Roman troops in 70 A.D.  (Tr. 984-986, A233-236).  Prominent 

European and Israeli archaeologists (including the official Israel Antiquities 

Authority excavation team assigned to reinvestigate Qumran over a ten-year 

period) then found additional evidence that supported Professor Golb’s theory.  

(Tr. 983, A232; Tr. 998-99, A247-248).  By the time of his son’s trial in 2010, 
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Professor Golb’s theory had attained equal status in the academic community with 

that of the Qumran-sectarianists.  (Tr., 277-279, A177-179).  See, e.g., the 

Cambridge History of Judaism, Vol. 3 (1998) (covering Roman period and 

containing two articles on origins of Dead Sea Scrolls, one by a defender of the 

Qumran-Essene theory and the other by Professor Golb). 

With rare exceptions, the developing dispute proceeded outside the normal 

channels of academic debate.  The monopolists refused to attend conferences 

where Golb was an invited speaker.  They largely failed to answer Professor 

Golb’s critique, and also ignored the research of the various archaeologists 

rejecting the sectarian view.  They did, however, benefit from the financial support 

of several major private foundations.  With that support, they, along with their 

students and associates, began using science museum exhibits to propagandize the 

Qumran-sectarian theory, systematically excluding the contrary findings of the 

opposing group of scholars.  (Tr. 278, A78). 

 
C.  PETITIONER RAPHAEL GOLB’S BLOGGING AND EMAIL 

CAMPAIGN 
 

 Raphael Golb, the son of Professor Golb, holds a Ph.D. from Harvard 

University, a J.D. from NYU, and a B.A. in Latin from Oberlin College.  During a 

two-and-a-half-year period beginning in 2006, he published a series of Internet 

articles based largely on his own online research, denouncing the use of a traveling 
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science museum exhibit to misinform the public as to the current state of research 

on the Dead Sea Scrolls.  Raphael Golb believed his accusations of misconduct 

were true — explaining, for example, to his brother that he planned to proceed by 

“informing people of the truth (which many of them might not know).”  

Often Raphael Golb’s articles were satirical.  For example, in his NowPublic 

article of July 2, 2007, he lavished praise on the exhibitors for preventing “public 

confusion” because “we must protect people from the truth at all costs.”  In an 

article posted on July 10, 2007, he expanded on this theme and insisted that “to 

‘confuse’ people by telling them the truth is something that must be avoided”; 

pointed to “developments that appear to signal an increased danger of confusion”; 

condemned criticism of the exhibits because it could end up “becoming an 

embarrassment” for an “academic clique,” a result which, he suggested, would not 

be “desirable in a system of ordered liberty such as ours”; praised the “admirable 

dignity” and “integrity” of the exhibitors; insisted that the “decision to present a 

biased and misleading exhibit on the scrolls… is entirely justified and 

appropriate”; and seemingly condemned Norman Golb (his father) as a “man who 

travels around the country, sniffing after scrolls wherever they might go and 

making foolish claims about them.”  He added that things should settle “back into 

their normal state of indifference, where they always belong,” and concluded the 

article by asserting, in bold typeface: “If any of you were as grimly entertained by 
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reading these Dead Sea Scrolls pieces as I was by writing them, please email them 

to your friends.”  

Like thousands of Internet users before him, Raphael Golb published his 

comments and articles under a variety of shifting pseudonyms.  (Tr. 1019-1026, 

A268-275).  The frequent use of pseudonyms through history is documented in 

many works, and using multiple pseudonyms or “sock-puppets” online to engage 

in debate under the cover of anonymity is a ubiquitous Internet practice engaged in 

by hundreds of thousands of bloggers.  (Tr. 1025-1026, A274-275.)    Altogether, 

Golb created over 70 Internet avatars.2  He made up most of the names at random, 

(Tr. 1019-1020, A268-269), picking fairly common, nondescript names such as 

“Peter Kaufman,” “Albert White,” “Jesse Friedman” and the like, as the 

prosecution elicited by going through the entire list in an accusatory manner.  (Tr. 

1067-1076, A316-325). 

Golb acknowledged that two of the names he chose, Lawrence Schiffman 

and Frank Cross, were chosen to refer to prominent adherents of the Qumran-

sectarian theory.  Golb testified that he picked a third name, Jonathan Seidel, at 

random by combining the last name of the award-winning poet Frederick Seidel 

and the typical Jewish name “Jonathan,” (Tr. 1019, A268), but the prosecution 

                                           
2 It was undisputed that Google and Yahoo technology permits, and even encourages, users to 
open pseudonymous e-mail accounts.  Google and Yahoo do not require any identification to 
create an e-mail account, and their Terms of Service do not require that the name used on the 
account actually be the originator’s own name.   
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maintained Golb had deliberately impersonated Rabbi Jonathan Seidel, a teacher of 

Judaic studies in Oregon with no connection to the Dead Sea Scrolls controversy, 

(Tr. 613-614, A196-197). 

i. Lawrence Schiffman 

Lawrence Schiffman, then-chairman of the Jewish Studies Department at 

New York University and currently Vice Provost of Undergraduate Affairs at 

Yeshiva University, is an academic figure who defends a hybrid version of the 

“Qumran-sectarian” and “Jewish” theories of origin of the Dead Sea Scrolls.  

(Tr. 61, A119).  Dr. Schiffman is a popular lecturer at the Scrolls exhibitions and a 

participant in television “documentaries” produced by the monopoly team.  His 

reputation was based in significant part on various articles published around 1990, 

and a book published in 1994.  (Tr. 988, A237; Exhibit 40C16, A80-86).  In those 

publications, Schiffman attributed to Professor Golb the view that the Scrolls were 

a collection of writings of Temple priests—a theory explicitly rejected in Professor 

Golb’s articles.  (Tr. 982, 993, A241-242; Exhibit 40C16, A80-86).  Equally 

important, Schiffman, in those works, began to straddle both sides of the Scrolls 

“divide,” defending the Qumran-sectarian theory while at the same time 

embellishing it with ideas and arguments manifestly derived from works published 

by Norman Golb during the 1980-86 period.  (Tr. 216, 987, A158, 236; Exhibit 

40C16, A80-86). 
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 By his own testimony, Schiffman attended a conference where Professor 

Golb presented his theory in 1987.  (Tr. 65, A121).  But there is no mention of a 

source for the ideas in question in any critical apparatus in Schiffman’s work; 

Schiffman failed to credit Professor Golb for having introduced and developed 

those ideas. (Tr. 216-218, 987, A158-160, 236; Exhibit 40C16, A80-86).3 

All of this created controversy in the academic world as well as among 

informed members of the lay public. (Tr. 288, 1036, A188, 285).  In 1993, in an 

interview published in Haaretz (a major Israeli newspaper), the well-known 

journalist and Hebrew University professor Avi Katzman asserted that Schiffman 

had “adopted portions of Golb’s theory and presented them as [his] own without 

acknowledging as much, and without giving him appropriate credit.” (Tr. 216, 

A158; Exhibit 40C16, A80-86).   During his trial testimony, Dr. Schiffman initially 

acknowledged that charges of plagiarism are “very serious.”  (Tr. 147, A136).  

Asked by the prosecutor if there was any “truth” to the allegations that he had 

plagiarized and misrepresented Norman Golb’s ideas, Schiffman replied: “Yes.”  

(Tr. 90, A125).  He then denied having plagiarized Professor Golb,  and 

characterized the allegations as “just an accusation of too few footnotes to a guy.”  
                                           
3  In his 1994 book, Schiffman asserted that he, Schiffman, had produced a “revolutionary” work 
which for the first time (so he claimed) treated the Scrolls as a product of Jewish society. The 
grounds he offered for this assertion were, again, manifestly derived from articles published by 
Professor Golb during the preceding decade.  See L. Schiffman, Reclaiming the Dead Sea 
Scrolls, JPSA, 1994, p. xxiv; N. Golb, “The Confidential Letter Composed by Prof. Lawrence 
Schiffman of New York University,” The Oriental Institute of the University of Chicago (Nov. 
30, 2010), at 2, n.1, available at http://oi.uchicago.edu/pdf/schiffman_response_2010nov30.pdf. 
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(Tr. 217, A159).  Schiffman also denied that he had taken liberties in describing 

Professor Golb’s theory, (Tr. 184, A146), but acknowledged that he made an 

“error” or a “mistake” in describing it, (Tr. 185, A147; Tr. 217-18, A159-160; Tr. 

225, A165), and that he continued to make this error or mistake for twenty years, 

(Tr. 185-86, A147-148), despite being repeatedly corrected in Professor Golb’s 

book and elsewhere.   

During the course of August 2008, Raphael Golb authored several articles 

concerning not only the plagiarism, but also the misrepresentation by Lawrence 

Schiffman of arguments initially published by Norman Golb.  These articles were 

published on the NowPublic site under the pseudonym “Peter Kaufman,” and on 

several different blogs that were opened with domain names using forms of 

Dr. Schiffman’s name, e.g., “Larry Schiffman” or “Schiffman Plagiarist.”  

(Tr. 138, 143, A134, 135; Exhibit 40C16, A80-86).  Raphael Golb told his brother 

that he had posted an article exposing Lawrence Schiffman’s plagiarism. 

 To call attention to his blogging campaign, Raphael Golb opened an email 

account entitled Larry.Schiffman@gmail.com.  He used it to stimulate discussion 

about his articles exposing the alleged plagiarism of Dr. Schiffman.  He did this by 

sending provocative “confessions” from the newly-created account to members of 

the NYU Jewish Studies Department (about 15 people), two deans, the provost, the 

Washington Square student newspaper, and Schiffman’s four graduate student 
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teaching assistants.  (Exhibits 16G, 16R, 16P, 16Q, 16V; A74-79).  Each of the e-

mails overtly featured a “link” to the NowPublic article discussing Avi Katzman’s 

plagiarism allegations and NYU’s failure to investigate it.  (Exhibit 40C16, A.80-

86).  The tone of the e-mails was deadpan, yet crudely pompous.  The message 

communicated — that the truth must be concealed — was similar to that of Golb’s 

satirical blogs, with the crucial difference that it was presented in first-person form.  

Accusing himself of a “minor failing” (to wit, plagiarism), (Tr. 80, A123), the 

purported author of the emails explained that “every effort” was to be used to help 

suppress the allegations of misconduct. (Tr. 64, A120).  He instructed faculty and 

students alike “not to mention the name” of the plagiarized scholar, implored for 

their “understanding,” and referenced the ethical quagmire of Dead Sea Scroll 

“politics” by explaining that “if I had given credit to this man [Norman Golb], I 

would have been banned from conferences around the world.”  (Tr. 90, A125).  

The message to the student newspaper contained, in addition to the link to the 

plagiarism article, the peremptory command “not to publish a word about this in 

the Washington Square News, should it be brought to your attention.”  (Tr. 93, 

A128).   

 Dr. Schiffman, by his own testimony (Tr. 195-96, A150-151), suffered no 

harm from Golb’s literary impersonations except anger and hurt feelings.  (Tr. 157-

58, A138-139).  Subsequent to trial, Dr. Schiffman publicly denied suffering any 
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occupational or reputational harm: “The opposite, I got a big raise out of it,” 

referring to his new, higher-paying position at Yeshiva University.  (B. Ungar-

Sargon, “Dead Sea Scrolls Go to Court, in Tablet Magazine, January 14, 2013, at 

http://www.tabletmag.com/jewish-arts-and-culture/books/121361/dead-sea-scrolls-

go-to-court.)  He again stated that the only harm he suffered was “emotional.”  Id. 

ii. Frank Moore Cross 

 Raphael Golb also sent an e-mail in the name “Frank Cross” (from the 

address frank.cross2@gmail.com), which is similar to the name of a member of the 

original Dead Sea Scrolls monopoly group, Professor Frank Moore Cross of the 

Harvard Divinity School.  Again, Raphael Golb did not engage in any kind of 

“hacking,” nor did he make any use of private information, passwords, or 

identifiers.  He did not use the “harvard.edu” header.  

 The Frank.Cross2 e-mail linked recipients to a blog item concerning 

Professor Bart Ehrman of the University of North Carolina, another adherent to the 

Qumran-sectarian belief.  The extremely short message commented that “Bart” had 

“gone and put his foot in his mouth again,” and made reference to an upcoming 

Dead Sea Scrolls exhibit at the Jewish Museum in New York.  (Exhibit 14A, A93) 

Raphael Golb testified that his intent, in forming the address 

frank.cross2@gmail.com, was to “allude” to Frank Moore Cross, and to suggest 

that Bart Ehrman, who was scheduled to lecture on the Scrolls at a museum exhibit 



16 
 

despite his privately-admitted lack of expertise in the field, was, like Cross, guilty 

of dishonesty.  (Tr. 1038-39, A287-288).   

  iii. Jonathan Seidel 

Raphael Golb testified that he invented this pseudonym by combining the 

last name of a well-known poet with a common Jewish first name, opening an 

account named “Seidel.Jonathan2@gmail.com.”  Tr. 1019, A268).  The “Jonathan 

Seidel” e-mails were of two kinds: a first batch, addressed to participants on an 

Internet chatroom called “Ancient Near East-2,” that satirically attacked Norman 

Golb and lauded the “courage” of his adversaries; the others, addressed to museum 

curators, were polite comments and inquiries about whether an upcoming DSS 

exhibit would again conceal the existence of the two basic, and mutually opposed, 

theories from the public.  (Exhibits 12B, 12N, 12P, 12ZZ; A. 87-92). 

Although Jonathan Seidel happens to be the name of at least 119 people in 

the United States, (Tr. 615-16, A198-199), one of them is a rabbi who teaches 

Judaism in Oregon.  Rabbi Seidel is not a Scrolls scholar, has published no articles 

on the topic, and apparently has no view on the Scrolls controversy.  (Tr. 613-14, 

A196-197).  Raphael Golb never claimed in his “Jonathan Seidel” e-mails to be a 

rabbi, a scholar, or to be writing from Oregon; (Tr. 616, A199); indeed, when 

given the opportunity by one recipient to clarify who he was, he did not respond. 

Rabbi Seidel testified that he “almost” once studied, nearly thirty years ago, with 
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Dr. Schiffman in New York, and that he felt “shocked” and “angry” when he found 

out “that there was a “Seidel dot Jonathan” that was not him.  (Tr. 618, A201).  

The prosecution never specified what “injury” was done to Rabbi Seidel, beyond 

this shock and anger.   

 
D.   THE PROSECUTION AND THE TRIAL COURT’S INSISTENCE 

THAT LITERALLY ANYTHING WAS A LEGALLY 
COGNIZABLE BENEFIT OR HARM. 

 
Despite extensive pre-trial attempts by the defense to determine which 

“benefits” or “harms” the defendant was accused of intending, both the trial court 

and the prosecution refused to provide those particulars.  Indeed, from the time of 

the prosecution’s opening statement on September 13, 2010, until the Court of 

Appeals’s ruling on May 13, 2014, the prosecution insisted that there was no 

limitation, of any kind, on what could be a legally cognizable benefit or harm. 

During opening statements, for example, the prosecution told the jury that 

Raphael Golb had a “disagreement,” “took it to the level of evasive and alarming 

conduct….”  (Tr. 19, A21), and was involved in “directing harassing conduct at 

[his victims] through cyberspace.”  (Tr. 20, A22).  The prosecution told the jury 

that Raphael Golb intended to “steal the identity of other professors and academics, 

to destroy their reputation and careers, cause them alarm, fear, provoke them.”  

(Tr. 22, A24).  As to Lawrence Schiffman, the prosecution maintained that 

defendant “harassed him,” intended to “smear and attack” him (Tr. 24, A26), 



18 
 

intended to “influence the Jewish Museum” by getting “the museum to drop Dr. 

Schiffman as a speaker and add his father,” (Tr. 25, A27), and to falsify the records 

of NYU “to generate an inquiry and a reaction.”  (Tr. 25, A27).  As to Frank Cross, 

the prosecution offered no explanation as to Golb’s intended harm or benefit, 

outside of stating Golb sent an email in the name of Cross “attacking another 

scholar….” As for Jonathan Seidel, even the prosecution admitted the Dead Sea 

Scrolls was not his area of study.  (Tr. 26, A28).  The “harm” or “benefit” Golb 

allegedly intended toward him was “attempting to stir up controversy and also 

draw another victim into a dispute.”  (Tr. 27, A29). 

During summation, the prosecutor did not use the word “reputation” at all.  

In fact, the prosecution emphasized that the case had nothing at all to do with 

defamation or libel, explaining that the truth or falsity of Golb’s allegations was 

irrelevant, because “this case is not about whether Dr. Schiffman plagiarized Dr. 

Golb.  Whether he did it or not, doesn’t matter at all.  You can’t impersonate 

someone else.”  (Tr. 1227, A412). The prosecutor asserted that it was illegal to 

cause “stress, annoyance, alarm,” by doing “bad things…that could derail a career 

or speaking engagements,” then adding, however, “or to otherwise deceive people 

and stir up disputes and controversy.”  (Tr. 1218, A403).  Golb, the prosecutor 

urged, impersonated his adversaries “for maliciousness,” (Tr. 1240, A425); he 

intended “to harass, annoy, and alarm, to persecute, to torment, and attack.”  (Tr. 
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1249, A434).  And the prosecutor emphasized that for some of the alleged crimes, 

“the mental state would be to gain, any gain or advantage, or it could be to injure, 

or to deceive or to defraud, and to defraud does not have to be in a financial sense. 

(Tr. 1250, A435).  Harm to reputation was decidedly a lone note in a symphony of 

vague, speculative allegations featuring financial harm, annoyance, and the stirring 

up of controversy.  

The defense submitted extensive requests to charge to cabin the definitions 

of “injury,” “benefit,” and “defraud.”  With respect to injury, the defense requested 

that the trial court instruct the jury “not all injuries are the subject of the criminal 

law” and “intending to abuse, deride, provoke with words, even vulgar words, is 

not the type of harm that the criminal law recognizes.”  (A94).  Regarding benefit, 

the defense requested that the trial court instruct the jury that “not all benefits are 

the subject of the criminal law. . .  emotional pleasure from irritating another is not 

the type of benefit that the criminal law recognizes.  The defense repeated these 

requests regarding the definition of fraud, which also required that the intended 

deception be intended to create some harm or benefit.   (A95-96). 

The trial court refused the defense requests, and submitted a proposed 

charge in which the terms benefit, injury, and defraud would be without any 

limitation.  The defense submitted extensive written objections highlighting the 

very infirmities that required the Court of Appeals, years later, to narrow the 
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forgery and criminal impersonation statutes.  Under the proposed instructions 

regarding defraud, the defense noted: 

Under the Court’s instruction, if the defendant assumed the identity of 
another to hurt someone’s feelings. . .  he is guilty. . . .  Under the Court’s 
proposed instruction, if the jury finds that the defendant assumed the identity 
of others to deprive the victim of an “advantage” in an online debate over 
the origin of the Dead Sea Scrolls, the defendant is guilty.  Since the most 
important disputed aspect of this case is the defendant’s intent in doing what 
he admits to have done, there must be language that circumscribes the scope 
of “advantage” and “interest.”  Otherwise, anything and everything qualifies. 
 

(A98).  The defense also objected to the trial court’s proposed definition of the 

term “benefit” as “any gain or advantage,” noting that allowing the jury to find 

guilt from any advantage, “no matter how intangible, psychological or spiritual, 

renders the term unconstitutionally vague and impossibly overbroad.”  Id.  Last, 

the defense noted, “The Court’s proposed charge does not define ’injury.’  Leaving 

this crucial term to be interpreted as anything ’hurtful’ also renders the term 

unconstitutionally vague and overbroad.”  Id.   

 The trial court overruled these objections, and instructed the jury that the 

benefits or harms can be, literally, anything.  Making abundant use of the 

disjunctive word “or,” the trial court began by defining the word “fraud”: 

[T]o practice fraud, to cheat or trick, to deprive a person of property or 
interest or right by fraud, deceit, or artifice.  So the meaning of fraud both in 
its legal usage and its common usage is the same, a deliberately planned 
purpose and intent to cheat, or deceive, or unlawfully deprive someone of 
some advantage, benefit, or property. 
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(Tr. 1279, A463) (emphases added).  Thus, if the jury believed that Raphael Golb’s 

creation of Internet personae to engage in an ideological battle was trickery, 

cheating, or “deceit,” he was guilty.  If the jury believed that Raphael Golb’s 

accusatory mimicry of Schiffman was a “trick,” he was guilty.  And so on.   

The trial court then defined the term “benefit” even more vaguely, 

instructing that it “means any gain or advantage to the beneficiary or any 

advantage to a third person.”  (Tr. 1287, A471).  This repetition of the word “any” 

made it clear that the scope of possible benefits was unlimited.  And the trial court 

refused to provide any definition whatsoever of “injury” or “harm,” overruling the 

proposed defense definitions and limitations.   

Golb was convicted of 30 of 31 counts that were submitted to the jury.  

Nothing in the record indicates what “benefit” or “harm” the jury found with 

respect to each count of conviction. 

On appeal, this Court held that the conviction of Identity Theft in the Second 

Degree could not be sustained, as “there was no evidence that defendant intended 

to defraud one or more persons of property in excess of $1,000 or that he attempted 

to do so…The People’s assertions in this regard rest on speculation.”  People v. 

Golb, 102 A.D.3d 601, 603 (1st Dept. 2013).  This Court otherwise upheld Golb’s 

convictions. 
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 The Court of Appeals likewise upheld ten convictions for forgery in the third 

degree, and nine convictions for criminal impersonation in the second degree.  

However, in upholding these counts, the Court rejected the cornerstone of the 

prosecution, and the holdings of the two lower courts, viz., that the terms “benefit” 

and “injure” mean every conceivable gain or scuff:  “Here, defendant did not cause 

any pecuniary loss…While we agree with defendant that the statutory terms 

‘injure’ and ‘benefit’ cannot be construed to apply to any injury or benefit, no 

matter how slight, we conclude that injury to reputation is within the ‘injury’ 

contemplated ….  Golb, 2014 N.Y. LEXIS 1093, at 14-15, 2014 NY Slip Op 3426, 

at 6.  The Court of Appeals explained: “Many people, particularly with a career in 

academia, as relevant to this case, value their reputations at least as much as their 

property, and we believe the Legislature intended that the scope . . . be broad 

enough to capture acts intended to cause injury to reputation.”  Id. (footnote 

omitted). 

In a forceful dissent, Chief Judge Lippman argued that the majority’s 

decision is “at odds with the First Amendment and the free and uninhibited 

exchange of ideas it is meant to foster,” and asserted: “The problem of the statute's 

substantial overbreadth is not obviated by the court's pronouncement that the 

enactment should not be understood to criminalize conduct not intended to cause 

‘real harm.’ ... [T]his prosecution's use of the statute was not limited in the way the 
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Court now says it should have been.  Although defendant, after the denial of his 

motion to dismiss on the ground, among others, of statutory overbreadth, sought to 

have the jury charged so as to limit the statute's reach, the trial court's charge did 

not do that… Treating pseudonymous emails as forgeries when they are made with 

some intent to ‘injure’ in some undefined way is no different that penalizing 

impersonation in internet communications for the same amorphous purpose.  Both 

treatments give prosecutors power they should not have to determine what speech 

should and should not be penalized.”  Id., at 24-26, 2014 NY Slip Op 3426, at 11 

(dissenting opinion).  The majority did not address the key issue raised by Judge 

Lippman or the United States Supreme Court precedents mandating that  

convictions obtained on a subsequently-narrowed statute be set aside. 

 On July 14, 2014, Raphael Golb moved the trial court, pursuant to 

C.P.L. § 330.30, to set aside the verdict on the ground that the criminal convictions 

for the remaining nineteen misdemeanor counts were obtained under the broad and 

invalid construction of the statutes that criminalized any intended “injury or 

benefit, no matter how slight.”  The prosecution briefly answered, arguing that the 

motion was procedurally improper and without merit.  Justice Ward denied the 

motion to set aside the verdict, from the bench, solely on procedural grounds, 

concluding that § 330.30’s language, permitting a motion “any time after rendition 

of a verdict of guilty and before sentence,” applied only to the original sentence.   
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On July 21, 2014, the Hon. Helen Freedman, a Justice of this Court, granted 

a stay of execution, pending decision by a full panel of this Court whether said stay 

should be granted.   

This appeal followed. 

 
ARGUMENT  

 
I.   WHERE APPELLANT WAS TRIED UNDER AN 

UNCONSTITUTIONALLY BROAD READING OF TWO STATUTES 
THAT WERE SUBSEQUENTLY NARROWED ON APPEAL, THE 
CONVICTION MUST BE VACATED; THE DENIAL OF 
APPELLANT’S CPL § 330.30 MOTION THUS WAS ERRONEOUS. 

 
Appellant Golb was tried and convicted under a construction of statutory 

language criminalizing any intended benefit or injury.  The Court of Appeals then 

limited legally cognizable benefits or harms to pecuniary damages, interference 

with government operations, and reputational harm, because the statute, as written 

(and as given to the jury), was overbroad.  Under the Due Process Clauses of both 

the New York State and United States Constitutions, the remaining convictions 

cannot stand.  A conviction is unconstitutionally obtained when it is based upon an 

overbroad statute that is subsequently limited on appeal.   

As far back as Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1965), the 

Supreme Court determined that a criminal conviction may not be sustained when 

the defendant was tried under a construction of a law that was subsequently 

limited.  The Alabama loitering statute made it unlawful to obstruct free passage 
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on a sidewalk, and “for any person to stand or loiter upon any street or 

sidewalk…after having been requested by any police officer to move on.”  Id. at 

90.  The defendant was charged with violating both provisions and was convicted.  

On appeal, the Alabama Court of Appeals narrowed the scope of the statute by 

requiring proof that the defendant obstructed free passage, thereby eliminating the 

constitutionally repugnant section that permitted a person “to stand on a public 

sidewalk in Birmingham only at the whim of any police officer of that city.”  Id.   

In passing on the validity of the defendant’s conviction, the Supreme Court 

noted that this limitation, while saving the statute, came too late for defendant’s 

trial: 

The trial court made no findings of fact and rendered no opinion. For all that 
appears, that court may have found the petitioner guilty only by applying the 
literal — and unconstitutional — terms of the ordinance. Upon the evidence 
before him, the trial judge as finder of the facts might easily have 
determined that the petitioner had created an obstruction, but had 
subsequently moved on. The court might alternatively have found that the 
petitioner himself had created no obstruction, but had simply disobeyed 
Patrolman Byars’ instruction to move on. In either circumstance the literal 
terms of the ordinance would apply; in neither circumstance would the 
ordinance be applicable as now construed by the Alabama Court of Appeals. 
Because we are unable to say that the Alabama courts in this case did not 
judge the petitioner by an unconstitutional construction of the ordinance, the 
petitioner’s conviction under § 1142 cannot stand. 
 

Id. at 92.    

 The next year, in Ashton v. Kentucky, 384 U.S. 195 (1966), the Supreme 

Court, relying on Shuttlesworth in striking down a Kentucky law that was a hybrid 
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between a criminal libel and disorderly conduct statute, reversed defendant’s 

conviction as well, holding: 

We indicated in Shuttlesworth…that where an accused is tried and convicted 
under a broad construction of an Act which would make it unconstitutional, 
the conviction cannot be sustained on appeal by a limiting construction 
which eliminates the unconstitutional features of the Act, as the trial took 
place under the unconstitutional construction of the Act.  
 

Id. at 198.   

 Finally, in Osborne v. Ohio, 495 U.S. 103 (1990), the defendant possessed 

four photographs of a nude, male adolescent who was depicted in sexually explicit 

positions, including one pose where the youth was laying down with his penis erect 

and an electrical object in his hand, and one pose with a plastic object inserted into 

his anus.  Id. at 107 n. 1.  He was charged and convicted under an Ohio statute that 

criminalized possession or viewing of any material that depicted a minor, other 

than the defendant’s child, in a state of nudity.   

 On appeal, the Ohio Supreme Court narrowed the scope of the statute both 

by importing a scienter requirement into it and by limiting the scope of the 

material element “nudity” to that which contains a “lewd exhibition or involves a 

graphic focus on the genitals….”  Id. at 112.  Despite the ample evidence by which 

the jury could have found defendant guilty based on the content of the 

photographs, even under a narrowed construction, the Supreme Court held that due 

process required the convictions to be reversed.  Relying on In re Winship, 397 
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U.S. 358 (1970), and the Sixth Amendment’s requirement that every element of a 

defendant’s guilt be proved beyond a reasonable doubt, the Osborne Court noted 

that the jury had not been properly instructed under the narrowed scope of the 

statute, and hence it could not be said that the guilty verdicts were based only upon 

the proper interpretation of the law.  Id. at 123. 

  Pre-dating these opinions, the New York Court of Appeals had long 

embraced the same principles.  Thus, in People v. Finkelstein, 9 N.Y.2d 342 

(1961), the defendant was convicted of violating Penal Law § 1141, which 

criminalized possession of obscene material.  The statute did not have a scienter 

requirement.  Subsequently, the Court of Appeals, to save the constitutionality of 

the statute, construed it to require scienter, and held that “[a]t the time of the 

prosecution of the violations herein, the prevailing precedent… declared that 

scienter was not an element of the crime…[Thus] new trials are warranted by the 

circumstances and in the interests of justice….” Id.  at 345 (emphasis in original).   

 Although greater care in legislative drafting since the 1960s has created far 

fewer of these cases, Finkelstein remains good and important law.  In People 

v. Wood, 58 A.D.2d 242 (1st Dept. 2008), appeal denied, 12 N.Y.3d 823 (2009), 

the defendant was convicted of criminal possession of a weapon where the scienter 

requirement was ambiguous.  The defendant was tried under a broad reading of the 

statute, which the Court subsequently narrowed.  Because of the possibility that the 
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jury had convicted the defendant under an application of the overbroad statute, this 

Court required the conviction to be reversed.   

 In Golb’s case, too, he was expressly judged under a standard that 

criminalized his intent to create any benefit or inflict any harm, including hurt 

feelings, the sting of mockery, or the embarrassment experienced by the targets of 

his campaign.  Importantly, the instructions were not limited to harm: any psychic 

joy Golb experienced through engaging in an “annoying” ideological battle 

became a legally cognizable benefit.  And the likelihood that the jury so found was 

only increased, possibly to a decisive degree, by the extensive evidence presented 

in support of the aggravated harassment charges that the Court of Appeals, in this 

very case, has declared unconstitutional.  (See supra, 3, n.1). 

  
II. THE 330.30 MOTION WAS PROCEDURALLY PROPER AND THE 

COURT BELOW ERRED IN FINDING IT UNTIMELY. 
 
On its face, C.P.L. § 330.30 is perfectly clear as to the proper timing of a 

motion to set aside the verdict: “At any time after rendition of a verdict of guilty 

and before sentence….”  Defendant made his motion after the verdict of guilty and 

before he was sentenced.  He could not have made it prior to his first sentencing.  

The ground on which he relies — the limiting construction given to the statutes by 

the Court of Appeals — obviously did not exist at the time.   
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Notwithstanding the plain language of the statute, the prosecution argued 

below that the statute should be limited to any time before imposition of “original 

sentence….”  No First Department case so holds.  The genesis of the argument is a 

Fourth Department case, People v. Ferrin, 197 A.D.2d 882 (4th Dept. 1993), in 

which a § 330.30 motion following vacatur of the original sentence was found to 

be untimely, based upon C.P.L. § 450.30(3), which provides:   

For purposes of appeal, the judgment consists of the conviction and  
the original sentence only, and when a resentence occurs more than thirty 
days after the original sentence, a defendant who has not previously filed a 
notice of appeal from the judgment may not appeal from the judgment, but 
only from the resentence.  
 

C.P.L. § 450.30(3) (emphasis added).  This decision, by its own terms, bars a            

§ 330.30 motion only when the defendant did not originally appeal from the 

judgment, but later seeks to use § 330.30 as a vehicle to restart the appellate clock.  

Golb has no quarrel with Ferrin — it does not apply to him. 

The prosecution also relied on People v. Richards, 266 A.D.2d 714 (3rd 

Dept. 1999), where the Third Department, in an alternative holding added to a 

footnote, read Ferrin to stand for the proposition that § 330.30 motions can be 

made only before the original sentence.  But it came to this conclusion without 

reference to or consideration of Ferrin’s crucial limitation to cases where the 

defendant never filed a Notice of Appeal from the original judgment.  Similarly, 

People v. Jenkins, 78 A.D.3d 1212 (3rd Dept. 2010), also relied upon by the 
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prosecution, simply cited Richards for the proposition that a § 330.30 motion may 

be made only before the original sentence, again as an alternative holding and 

without discussion. 

 Thus, the prosecution’s argument, and the trial court’s holding here, 

contravene the plain language of the statute, defy common sense, rest on a Fourth 

Department case that is inapplicable here, and further rely on two Third 

Department alternative holdings that apparently misread the Fourth Department or 

at least were unmoored from its reasoning.  There is no basis, in law or logic, for 

this Court to read into § 330.30 a limitation that does not exist in the plain statutory 

language, and which would defeat the ends of justice by preventing the defendant 

from obtaining any remedy for a conviction that indisputably was obtained in 

violation of the United States and New York State Constitutions.   

 
III.  UNDER THE UNIQUE FACTS AND CIRCUMSTANCES OF THIS 

CASE, A SENTENCE OF INCARCERATION IS UNDULY HARSH. 
  
 Criminal Procedure Law § 470.15(6)(b) grants this Court discretion to 

reduce a legally imposed sentence on the ground that it is unduly harsh.  In 

reviewing a sentence, this Court has the same discretionary powers as the trial 

court, and may review facts and substitute its discretion for that of the trial court, 

without a finding that the trial court abused its discretion: 

[The Appellate Division] has broad, plenary power to modify a sentence that 
is unduly harsh or severe under the circumstances, even though the sentence 
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may be within the permissible statutory range… That sentence-review power 
may be exercised, if the interest of justice warrants, without deference to the 
sentencing court… As a result, we may substitute our own discretion for that 
of a trial court which has not abused its discretion in the imposition of a 
sentence…. 
 

People v Smart, 100 A.D.3d 1473, 1475 (4th Dept. 2012) (citations and internal 

quotation marks omitted).  See also People v. Edwards, 37 A.D.3d 289, 289-90 (1st 

Dept. 2007) (same). 

 In making this determination, this Court has been guided by “the objectives 

of the penal system”: 

It is our duty in reviewing the defendant’s sentence to examine the 
record in the light of the objectives of the penal system and to make a 
decision based on the particular facts of the case. Generally, four 
principles have been accepted as objectives of criminal punishment: 
deterrence; rehabilitation; retribution; and isolation.  

 
People v Chuang, 96 A.D.3d 590, 595-96 (1st Dept. 2012) (quotation marks 

omitted), quoting People v Notey, 72 AD2d 279, 282 (1st Dept. 1980).  While the 

Appellate Divisions generally eschew explanations when they exercise their 

powers of sentence review and reduction, they have not hesitated to act in a proper 

case.  Thus, in People v. Power,  227 A.D.2d 294 (1st Dept. 1996), this Court 

reduced to probation a sentence of one to three years of incarceration for attempted 

assault in the second degree, finding the sentence originally imposed to be 

excessive.  See also, People v. Dixson, 64 A.D.2d 528 (1st Dept. 1978) (three year 

prison sentence for sexual assault reduced to time-served); People v. Burton, 42 
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Misc.3d 141(A); 2014 N.Y.Misc. LEXIS 723 (Appellate Term, 2nd Dept., 2014 

(sentence of thirty days incarceration for summary contempt reduced to time-

served). 

 The unique factors peculiar to Raphael Golb’s case make a sentence of 

incarceration unfair and overly severe.  Foremost, at the time Raphael Golb 

commenced his blogging and email campaigns, he had no fair warning that his 

conduct would be deemed criminal.  No prior case in New York had prosecuted 

impersonation or forgery when the intended object was to damage someone’s 

reputation, despite the prevalence of pseudonyms and first-person mimicry on the 

Internet.  As defendant noted through the course of this litigation, such 

criminalization is akin to criminal libel, which was declared unconstitutional in 

1965.  See, Ashton v Kentucky, 384 US 195, 200-201 (1966), Garrison v 

Louisiana, 379 U.S. 64, 69 (1964).  Indeed, the Chief Judge of the Court of 

Appeals maintains that Raphael Golb did not commit a criminal act, and would 

have dismissed the indictment.  Golb, 2014 N.Y. LEXIS 1093, at 26, 2014 NY Slip 

Op 3426, at 11 (Lippman, J., dissenting).  This is not simply a case of being 

ignorant of the law; it is a case where the law was construed by the prosecution in a 

new and creative manner hitherto unseen.   

 Nor is a sentence of incarceration needed for deterrence or rehabilitation.  As 

Golb himself noted at sentencing, had he known he would be found to be in 
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violation of the law, he would have conformed his conduct accordingly.  Nothing 

in his background suggests otherwise.  He holds a Baccalaureate degree from 

Oberlin College, and a Masters Degree and a Ph.D. from Harvard University.  He 

obtained his law degree from New York University and worked as an attorney until 

he was disbarred as an automatic consequence of his felony convictions, since 

overturned, in this case.  Prior to this, he had never been disciplined as an attorney.  

Of course, he has no prior criminal record.  

 In addition, Raphael Golb has been living with restrictions on his speech and 

conduct, through bail conditions and the originally imposed sentence of five years 

of probation, since his arraignment on March 9, 2009.  During these years, he has 

adhered to all of the various conditions imposed upon him, thus demonstrating the 

effectiveness of the criminal conviction alone as both a deterrent and 

rehabilitation.4 

 With respect to retribution, none of the “victims” requested imprisonment.  

This was an academic dispute that got out of hand, both ways.  Raphael Golb has 

demonstrated he has learned from his mistake.  He has humiliated and embarrassed 

himself far worse than what he did to others.  By far the most lasting harm was 

                                           
4 This Court may wish to observe that Raphael Golb signed five orders of protection, three of 
which forbid contacting, whether directly or indirectly, complainants with respect to whom 
charges were either dismissed at trial or have been vacated on appeal. Thus, it appears that the 
sentence itself may have been based on all of the originally alleged crimes, including not only 
the unconstitutional "aggravated harassment" charges that criminalized “annoying” academic 
criticism, but even the charge that was dismissed by the jury for lack of evidence. 
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done to himself.  And of course, there is no need to “isolate” him from society; he 

poses no threat of violence or other criminal conduct. 

 Last, there are other factors that militate against incarceration.  The 

Probation Department, both upon Golb’s original conviction and the subsequent 

affirmance of the nineteen misdemeanor counts, recommended a sentence of 

probation.  None of the trio of persons impersonated suffered any harm beyond 

irritation and hurt feelings.  Indeed, as noted supra at 14-15, Schiffman boasted 

that the attention he received was a financial benefit, resulting in a more 

prestigious university appointment and an increase in his salary.  Golb’s crimes 

were crimes of speech, fundamentally nonviolent in nature, and concerned a long-

standing intellectual dispute.  It is difficult to discern any justification for jailing an 

individual for causing a bruised ego or, at worst, diminished credibility as a 

scholar.  Despite the bitterness of the academic debate, none of the people Raphael 

Golb impersonated requested any jail time.  And Raphael Golb himself is 54 years 

old and in frail health.  (Sentencing Tr., 17, A.19). 
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CONCLUSION 

For the foregoing reasons, this Court should set aside Defendant’s verdict 

pursuant to C.P.L. § 330.30, and order a new trial. In the alternative, this Court 

should reduce Defendant’s sentence on the ground that it is unduly harsh under 

C.P.L. § 470.15(6)(b). 

 
Dated: New York, New York 
  August 25, 2014 
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       RONALD L. KUBY 

Law Office of Ronald L. Kuby 
       119 West 23rd St., Suite 900 
       New York, New York 10011 
       (212) 529-0223 
       (212) 529-0644 (facsimile) 
 
        
       JOEL B. RUDIN 
       Law Offices of Joel B. Rudin 
       600 Fifth Avenue, 10th Floor 
       New York, New York 10020 
       (212) 752-7600 
       (212) 980-2968 (facsimile) 
 
 
       For Appellant Raphael Golb 
 
 
 

 



36 
 

PRINTING SPECIFICATIONS STATEMENT 
 

 The word count for this brief is 8,236, excluding the Table of Contents and 

Table of Authorities.  The word processing system used to prepare this brief and to 

calculate the word count is Microsoft Word and is printed in Times New Roman, 

14 point font and is double spaced. 


	BRIEF FOR DEFENDANT-APPELLANT
	TABLE OF CONTENTS
	TABLE OF CASES AND AUTHORITIES
	STATEMENT PURSUANT TO FIRST DEPARTMENT RULE 600.8(a)(2)
	INTRODUCTION
	STATEMENT OF FACTS RELEVANT TO THIS APPEAL
	A. THE OUTSTANDING MISDEMEANOR CONVICTIONS AGAINST RAPHAEL GOLB
	B. THE DEAD SEA SCROLLS CONTROVERSY
	C. PETITIONER RAPHAEL GOLB’S BLOGGING AND EMAIL CAMPAIGN
	i. Lawrence Schiffman
	ii. Frank Moore Cross
	iii. Jonathan Seidel

	D. THE PROSECUTION AND THE TRIAL COURT’S INSISTENCE THAT LITERALLY ANYTHING WAS A LEGALLY COGNIZABLE BENEFIT OR HARM

	ARGUMENT
	I. WHERE APPELLANT WAS TRIED UNDER AN UNCONSTITUTIONALLY BROAD READING OF TWO STATUTES THAT WERE SUBSEQUENTLY NARROWED ON APPEAL, THE CONVICTION MUST BE VACATED; THE DENIAL OF APPELLANT’S CPL § 330.30 MOTION THUS WAS ERRONEOUS
	II. THE 330.30 MOTION WAS PROCEDURALLY PROPER AND THE COURT BELOW ERRED IN FINDING IT UNTIMELY
	III. UNDER THE UNIQUE FACTS AND CIRCUMSTANCES OF THIS CASE, A SENTENCE OF INCARCERATION IS UNDULY HARSH

	CONCLUSION
	PRINTING SPECIFICATIONS STATEMENT



