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JURISDICTIONAL STATEMENT
Petitioner-Appellant Raphael Golb seeks a writ of habeas corpus as a
criminal defendant in the constructive custody of New York State. The district
court had jurisdiction pursuant to 28 U.S.C. §§ 2241(d) and 2254(a). It issued
Golb a certificate of appealability on January 25, 2016, limited to two questions,
from its decision and order of the same date granting his petition in part and
denying it in part. Golb filed a timely Notice of Appeal on February 16, 2016.
Respondent filed a timely Notice of Cross-Appeal on March 2, 2016, challenging
the district court’s vacatur of Golb’s conviction on two counts of the indictment.
This Court has jurisdiction to hear this appeal pursuant to 28 U.S.C. § 2253(a).

ISSUES PRESENTED FOR REVIEW
Raphael Golb was convicted on New York State charges of criminal
impersonation and forgery, and ultimately sentenced to two months’ imprisonment,
for sending pseudonymous emails in the names of individuals who were involved
in an academic dispute with his father, a professor at the University of Chicago,
concerning the origin of the Dead Sea Scrolls. The New York Court of Appeals
held that the criminal impersonation statute under which Golb had been tried was
overbroad, and purported to narrow the requisite element of “injury” to damage to
reputation. However, contrary to Shuttlesworth v. City of Birmingham, 382 U.S.

1

87 (1965), it upheld his conviction even though it had been obtained based upon
the overbroad statute.
In seeking a writ of habeas corpus, Golb, inter alia, sought to overturn all
counts of conviction for criminal impersonation based upon Shuttlesworth. He
also sought to overturn all counts of conviction — for forgery as well as criminal
impersonation — based upon constitutional overbreadth and vagueness principles.
The district court vacated two impersonation counts under Shuttlesworth, but
upheld the additional counts based upon harmless error analysis. It also rejected
Golb’s constitutional overbreadth and vagueness challenges. It granted a
certificate of appealability to consider the following issues:
1. Whether Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1965), and
its progeny afford Petitioner a right to a new trial on all counts of criminal
impersonation in the second degree (see, Opinion 23-35); and
2. Whether Petitioner has demonstrated that N.Y. Penal Law § 190.25 (the
criminal impersonation statute) and N.Y. Penal Law § 190.05 (the forgery
statute) are vague or overbroad (see, Opinion 38-47).
Order, Golb v. Attorney General, 15 Civ. 1709 (KPF) (Jan. 25, 2016)

STATEMENT OF THE CASE
A.

Statement Under Local Rule 28.1

This case began on March 5, 2009, in the Supreme Court, New York County,
with the filing of Indictment No. 2721/2009. The indictment charged 51 counts,
2

including two felonies and 49 misdemeanors. The two felony counts alleged
identity theft in the second degree, under N.Y. Penal L. § 190.79(3). The
misdemeanors included aggravated harassment, in violation of N.Y. Penal L.
§ 240.30(1)(a); identity theft in the third degree under N.Y. Penal L. § 190.78(2);
criminal impersonation in the second degree under N.Y. Penal L. § 190.25(1);
forgery in the third degree under N.Y. Penal L. § 170.05; and unauthorized use of a
computer under N.Y. Penal L. § 156.05.
A jury trial commenced September 13, 2010, before the Hon. Carol
Berkman, Acting Justice. On September 30, 2010, Golb was convicted of 30 of 31
submitted counts, including two felony counts of identity theft, fourteen counts of
misdemeanor criminal impersonation, ten counts of misdemeanor forgery, three
counts of aggravated harassment, and one count of unauthorized use of a computer.
On November 18, 2010, he was sentenced to six months’ imprisonment and five
years’ probation. On November 19, 2010, a justice of the Appellate Division, the
Honorable Roslyn H. Richter, granted Golb’s application for a stay of execution of
judgment, and Golb has remained at liberty since that time.
On direct appeal, the Appellate Division, First Department affirmed Golb’s
conviction on twenty-nine counts, but reversed one felony count of identity theft.
The New York Court of Appeals reversed the conviction for aggravated
harassment, declaring the statute unconstitutional, and reversed one count of
3

criminal impersonation, but affirmed Golb’s conviction on nine counts of criminal
impersonation and ten counts of forgery, all misdemeanors. People v. Golb, 23
N.Y.3d 455 (Ct. App. 2014). Golb filed a Motion to Reargue, asserting that in
affirming these counts, the Court of Appeals upheld a conviction based upon an
overbroad statute that the Court had narrowed on appeal, in violation of
Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1965). Motion to Reargue,
June 11, 2914; JA-1661. This motion was denied without explanation.
People v. Golb, 24 N.Y.3d 932 (Ct. App. 2014). The United States Supreme Court
denied certiorari. Golb v. New York, ___ U.S. ___, 135 S. Ct. 1009 (2015).
Prior to resentencing on the affirmed counts, Golb moved to vacate the
conviction, again under Shuttlesworth. This motion was denied on procedural
grounds. He then was sentenced to concurrent terms of two months on each count.
His appeal, raising the Shuttlesworth issue, was denied, also on procedural
grounds. People v. Golb, 126 A.D.3d 401 (1st Dept. 2015). The Court of Appeals
denied leave to appeal. People v. Golb, 26 N.Y.3d 929 (Ct. App. 2015).
On March 9, 2015 Golb moved for habeas corpus relief, challenging all
counts of conviction. On January 21, 2016, the district court (Failla, D.J.), vacated
two of the criminal impersonation counts under Shuttlesworth, but otherwise
denied and dismissed the petition. The court granted a certificate of appealability
as set forth above.
4

B.

Statement of Relevant Facts

This case arose against the background of the continuing controversy
regarding the Dead Sea Scrolls, and academic practices related to them. That
controversy has two basic dimensions. It involves (1) scholarly disagreement over
who wrote the Scrolls and hid them in caves on cliffs to the northwest of Qumran,
an archeological site near the Dead Sea, and (2) widely publicized allegations of
misconduct by the members and allies of the monopoly of scholars who for nearly
half a century controlled physical access to the Scrolls.1
Many academics have promoted a theory that a radical Jewish sect (usually
called the Essenes) lived at Qumran and wrote the Scrolls there. Others, including
Raphael Golb’s father Norman Golb (b. 1928; professor emeritus at the University
of Chicago’s Oriental Institute) as well as leading archeologists in Israel, disagree.
They argue that, according to the empirical evidence, the Scrolls must be an
eclectic mix of texts likely removed from libraries in a major urban center —
Jerusalem — and deposited in the caves for safekeeping when Roman legions
besieged and then sacked the Jewish metropolis in 70 CE.
The Scrolls dispute dramatized in Raphael Golb’s Internet campaign,
however, had less to do with erudite debates over religion and history, than with
1

The monopoly itself was broken in 1991 due to the efforts of William Moffett of the
Huntington Library and others including Raphael Golb’s father, but disputes continued. See,
e.g., http://www.nytimes.com/1991/09/22/us/monopoly-over-dead-sea-scrolls-is-ended.html;
http://www.nytimes.com/1992/04/19/us/open-dead-sea-scrolls-stir-up-new-disputes.html.
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widely publicized allegations that the defenders of the sectarian theory had
engaged in a pattern of professional misconduct. The alleged misconduct included
the monopolization of historical texts in violation of the principle of free and open
access to information; the silencing of scholars on the basis of their religion and
ideas; inappropriate financial dealings; plagiarism; and the falsification of
evidence. Many of these charges had been aired in The New York Times, The
Times of London, Haaretz, the Forward, and other publications.2
1.

Raphael Golb’s Blogs

Golb is a lawyer, a trained classicist, a comparative literature scholar, and an
author. Tr. 956; JA-630.3 During a three-year campaign from 2006 to his arrest in
March 2009, he wrote and distributed pseudonymous online articles that
documented scholarly opposition to the sectarian theory of Scroll origins and
severely criticized the conduct of several defenders of that theory. JA-1202-1367.
In particular, the blogs condemned a series of museum exhibits created by
defenders of the sectarian theory as biased and misleading. Many of these blogs
were overtly satirical, “lauding,” for example, the exhibitors’ acknowledged policy
of concealing the history and nature of the Scrolls dispute in the exhibits so as not
2

For a taste of the debate, see, e.g., http://www.nytimes.com/1989/07/09/opinion/the-editorialnotebook-the-vanity-of-scholars.html; http://www.nytimes.com/1991/09/26/opinion/essaybreaking-the-cartel.html; and http://www.forward.com/articles/10497/.
3

References to the trial transcript will be preceded by “Tr.,” and followed by a citation to the
Joint Appendix.

6

to “confuse people with so many competing theories.”4 JA-1338-39, 1343.
The prosecution did not allege these blogs to be criminal. Instead, it
introduced them into evidence at trial to demonstrate Golb’s alleged intent to
“deceive” readers by using pseudonyms, his intellectual and personal “resentment”
at the policies of the exhibitors and their allies, and his desire to annoy the
complainants and cause them discomfiture.
2.

Raphael Golb’s Emails

Golb sent out a variety of pseudonymous complaints in which he played the
role of a concerned graduate student or university alumnus, as well as several
parody emails that “linked” his blogs and thus publicized his polemics. These
emails, according to the prosecution, victimized three people — Lawrence
Schiffman, Frank Moore Cross, and Jonathan Seidel — who were impersonated in
the messages, and two others — Robert Cargill and Stephen Goranson — who
were the objects of criticism.
a.

Professor Lawrence Schiffman

Professor Schiffman was a department chairman (and continues to teach) at
New York University. He is an adherent of the sectarian theory of Scroll origins
4

See, M. Boehm, A lively debate over the Dead Sea Scrolls, Los Angeles Times, June 26, 2007,
available at: http://articles.latimes.com/2007/jun/26/entertainment/et-scrolls26 (quoting the
curator of the 2007 San Diego Natural History Museum exhibit as stating: “You don’t want to
confuse people with so many competing theories”). This and similar news sources were “linked”
and discussed in Golb’s blogs. Virtually none of the linked sources, however, were admitted as
evidence at trial, pursuant to the trial court’s ruling that “neither good faith nor truth is a defense
to any of the crimes charged.” See, Pre-trial Order of Feb. 11, 2010, at 2, n. JA-34.
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and has played an influential role in controlling the content of the Scroll exhibits.
Golb created an email account entitled “larry.schiffman@gmail.com,” and sent
five emails from this address. Peo. Ex. 16; JA-1130, 1136, 1137, 1138, 1139. The
address was not Professor Schiffman’s, nor was it even an NYU-domain address; it
was created by Golb. The emails were sent to members of Schiffman’s department
(about 15 people), two deans, the provost, the NYU student newspaper, and
Schiffman’s four graduate student teaching assistants. Peo. Exh. 16, JA-11301143.
The emails sent to Schiffman’s teaching assistants and colleagues portrayed
the author as ordering recipients to suppress discussion of a linked article. They
stated:
Apparently someone is intent on exposing a minor failing of mine that dates
back almost fifteen years ago.
You are not to mention the name of the scholar in question to any of our
students, and every effort must be made to prevent this article from coming
to their attention. This is my career at stake. I hope you will all understand.
Peo. Exh. 16; JA-1130, 1139. There followed the name “Lawrence Schiffman,
professor,” and, in larger typeface, a link to the referenced article, which was a
discussion of allegations, originally made by an Israeli academic and journalist,
that Schiffman had plagiarized Raphael Golb’s father, Norman Golb. 5

5

The article began with a salvo mocking Dr. Schiffman’s beard and a prominent quote, in bold
typeface, from the satirical writings of Jonathan Swift. JA-1312. It then discussed (1) the well-

8

The emails sent to the NYU officials Dean Stimpson and Provost
McLaughlin similarly referred to someone “intent on exposing a minor failing,”
then followed up with a “confession” that devolved into sharp academic mockery:
It is true that I should have cited Dr. Golb’s articles when using his
arguments, and it is true that I misrepresented his ideas. But that is simply
the politics of Dead Sea Scrolls studies. If I had given credit to this man I
would have been banned from conferences around the world.
Peo. Exh. 16; JA-1137, 1138. Again the emails hyperbolically declared: “My
career is at stake” and again they linked to the very article that prosecuted the case
against Schiffman for his ethical misconduct.
Finally, the email sent to Dean Stimpson was forwarded to the campus
newspaper, with the absurd admonition: “I must ask you not to publish a word
about this in the Washington Square News, should it be brought to your attention.”
Peo. Exh. 16; JA-1136.
Schiffman testified that “no one believed” the self-confession to the
plagiarism accusations. Tr. 223-24; JA-234-235. He conceded, however, that he
had been confronted with the accusations several times in the past, including
notably in a prominent interview in Israel’s daily paper Haaretz in the 1990s. Id.
at 66, 78, 207-17; JA-80, 92, 218-228. He also allowed that the list of publicly

known accusation by Dr. Avi Katzman that Schiffman had “adopted portions of [Norman]
Golb’s theory without acknowledging as much, and without appropriate credit,” and (2) NYU’s
failure to investigate the matter in accordance with the institution’s faculty code of conduct. JA1315, 1318-19. The article was posted and available on the Internet for all to see.
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accessible blogs mentioning him on the subject is “very, very long.” Id. at 136;
JA-150.
Professor Schiffman agreed that the accusations were not wholly lacking in
basis. At trial, he described them thus: “that I purposely did not use certain
articles, two [sic] did not cite certain articles of Professor Golb from which I took
ideas without giving him credit and furthermore falsely described the theory in
order to say it was false and then claim the ideas as my own.” Id. at 90; JA-104.
Asked, “Is there any truth to those allegations?” Schiffman answered, “Yes.” Id.
All of the witnesses who testified at trial, and who had read the emails,
immediately recognized the messages were unlikely to have originated from their
ostensible authors. One of Schiffman’s superiors at NYU testified that the
“impersonation” and “false confession” format of the emails actually made them
hard to take seriously. Id. at 322; JA-335. Another said that her reaction on
receiving them was immediate skepticism: “This is really weird. Something is
wrong here. This doesn’t make sense.” Id. at 238, 250; JA-251, 263. She
recognized straightaway that the messages weren’t genuine, and that the signatures
and addresses used in the emails weren’t Schiffman’s. “[T]hat’s just not how he
signs his name. So there was a lack of credibility on the surface of that.” Id. at
262-63; JA-274-75. At no point did anyone testify that the emails caused even the
slightest damage to Schiffman’s reputation.
10

b.

Professor Frank Moore Cross

Professor Cross was, like Schiffman, a popular author of books on the
Scrolls and an exponent of the sectarian school. Dr. Cross, who did not testify at
trial, was long-retired, after having taught at the Harvard Divinity School. Golb
created the Gmail address “frank.cross2@gmail.com,” Exhibit H, and sent one
very short email therefrom. Peo. Exh. 19; JA-1194-97. Written in a blustering
tone, the message “links” an article about the suppression, in a public exhibition at
the North Carolina Museum of Natural Science, of research conclusions opposing
the sectarian theory of Scroll origins. The message expresses mock indignation
that the Jewish Museum in New York had taken a more inclusive approach to the
Scrolls controversy in its exhibit. The message was sent to members of the Duke
University religion department.
At trial, witnesses testified that Professor Cross always used his full name
when dealing with professional colleagues, viz. Frank Moore Cross. Tr. 698; JA500. The offending emails were not written in Professor Cross’s style. Id. at 699;
JA-501. Moreover, Cross was not known to have communicated using email for a
long time. The prosecution presented no evidence that anyone was fooled into
thinking Cross actually had sent the emails; a witness who saw the messages said
they did not look like something Cross would have written. Id.
No evidence was presented as to any harm to the reputation of Dr. Cross.
11

c.

Jonathan Seidel

Jonathan Seidel was not a participant in the world of Dead Sea Scrolls
scholarship. Golb testified that in inventing this pseudonym (which was quite
typical of his 70 other online names, Tr. 1067-82; JA-740-755), he had the awardwinning New York poet Frederick Seidel in mind. Tr. 1019; JA-693. He sent four
emails from the “seidel.jonathan” address. Peo. Exh. 12; JA-1039, 1043, 1044,
1045. One of these messages satirically attacked Norman Golb; the others
criticized exhibitions concerning the Scrolls in San Diego and Toronto. When a
recipient wrote back, asking the purported author of one of the emails who he was,
Golb (“Seidel”) simply did not respond. Peo. Exh. 12; JA-1050.
The prosecution searched the nation for a “Jonathan Seidel” who, they
would charge, had been “impersonated” in the emails. The prosecution finally
settled on a rabbi in Eugene, Oregon. Not surprisingly, Rabbi Seidel was
completely unaware of anything having to do with the matter, until the prosecutor
approached him and told him about it. Tr. 612-13; JA-439-40. Rabbi Seidel
testified that he felt “shocked” and “angry” when he found out “that there was a
“Seidel dot Jonathan” that was not him. Id. at 618; JA-446. The prosecution never
specified what “injury” was done to Rabbi Seidel, beyond this shock and anger.
d.

Robert Cargill

Robert Cargill was a UCLA doctoral candidate and participant in the
12

creation of one of the Scroll exhibits. He testified that he had been the victim of
annoying criticism and complaints authored by Golb using pseudonyms. Tr. 743;
JA-542. He condemned Golb’s campaign as an “abuse of anonymity.” Id. at 723;
JA-522. He testified that he had suffered emotionally when confronted with emails
complaining about his failure to respond to published criticism of a film he had
made that was shown at the museum exhibit. Id. at 744; JA-543. The worst thing
he could remember that those emails said about him, was that certain statements in
the film were “mendacious.” Id. at 751; JA-550.
e.

Stephen Goranson

Stephen Goranson was a stacks-maintenance employee at the Duke
University library who had received a Ph.D. and written articles about the Scrolls.
Goranson conceded that over a period of many years he had repeatedly posted
attacks on Golb’s father on the Internet, and testified that he was the victim of
annoying complaints to his superiors concerning his use of Duke library computers
for that purpose. Tr. 628, 633-35, 641-42; JA- 456, 461-63, 469-70. According to
the prosecution, those complaints, like the ones concerning Cargill and Schiffman,
constituted “aggravated harassment.”
f.

The Testimony of Raphael Golb

Raphael Golb testified that his intent was to parody the Scroll monopolists
and call attention to the academic misconduct of various members of the group.
13

Golb testified that he had viewed his entire communicative campaign “as whistleblowing,” and that his “purpose was to expose a pattern of unethical conduct . . . to
expose the exclusion of scholars from conferences and museum exhibits . . . to
expose the plagiarism, to expose the misrepresentations, to expose the smearing, to
expose the silencing….” Tr. 1001; JA-675. He “used the methods of satire, irony,
parody, and any other form of verbal rhetoric . . . because I felt I was confronting a
form of obscurantism which needed to be exposed….” Id. at 1002; JA-676. With
regard to the “larry.schiffman” episode, he “intentionally wrote the emails in an
outlandish manner” with “telltale elements for the specific audience who was
reading them that this could not possibly be Larry Schiffman who was writing
them…. I assumed that [the recipients] would . . . open the messages, read them,
and see that this was an outlandish parody of Dr. Schiffman. I assumed they would
click on the link that was provided in it…, I assumed they would then read the
[linked] article and that was my intention.” Id. at 1002-1003; JA-676-77 (emphasis
added).
Golb described his use of irony and satire at length, pointing out how the
“larry.schiffman@gmail.com” messages eccentrically commanded recipients to
prevent others from reading the linked article. Golb testified: “Professors don’t
write to a dean asking him to conceal plagiarism. No one would say, I’m writing
to you and I’m telling you not to mention the name of another scholar…. If you
14

don’t want somebody to mention somebody’s name, you don’t tell them not to
mention the name in an email in which you explain to them that you have been
accused of plagiarism and send them to the blog in which you’ve been accused of
plagiarism. It makes no sense.” Id. at 1003; JA-677 (emphasis added). In effect,
the emails used the well-worn rhetorical technique of raising a topic by denying
that it should be raised, inviting recipients to read precisely what the writer
ostensibly wants to suppress: the hyperlinked article. Peo. Exh. 16, passim. 6
Golb specifically denied — at the one spot in the 1314 pages of the trial
transcript where this question arose — that he intended to harm Schiffman’s
reputation, reiterating that his intent was “to expose his plagiarism and . . . to
demand that it be investigated after fifteen years of institutional complicity with
him. That was my real concern, the institutional problem.” Tr. 1004; JA-678. He
“sought to produce a benefit for the academic community and for the public and I
might add for Dr. Schiffman himself because it’s not good to conceal things. It’s
better to discuss them openly and to rebut them.” Id. at 1007; JA-681. The benefit
he tried to produce was “free and open discussion of this entire scandal…, perhaps
some explanation for it.” Id.
Golb’s testimony to the effect that his speech had satirical and academic

6

This technique, known as “paralipsis,” has had its most notable recent expression in the Donald
Trump campaign; it is hardly subtle. See, http://www.cnn.com/2016/10/01/politics/donaldtrump-rhetoric/
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value was uncontroverted. The real thrust of the prosecution’s case was to
repeatedly cast aspersion on Golb’s campaign for an unpopular cause, and to
portray his use of pseudonyms and role-playing as an aberrant form of dishonesty.
As the prosecution put it, Golb is “devious,” “disturbing,” and a “menace,”
because he “knows how to twist language, stir up controversy.” Id. at 1246; JA921.
3.

The Broad Trial Application of the Forgery and Criminal
Impersonation Statutes.

In pretrial motions, during trial, during the charging conference, and after
the charge, Golb repeatedly challenged the prosecution’s theory that he had
intended to cause any legally cognizable “injury,” to perpetrate any legally
cognizable “fraud” or deception, or to obtain any legally cognizable “benefit,” in
sending the email messages. Both the prosecution and the trial court repeatedly
insisted that the injury or benefit required by the relevant statutes could be,
literally, anything.
Almost a year before trial, the defense moved for specification of the
benefits or harms that Golb allegedly intended, and for the trial court to limit them
in some way. The trial court ruled:
As the People assert, “a reasonable view of the evidence indicates that
defendant did not pick these names by mere ‘coincidence.’” (People’s
response, ¶52). From the evidence, various “benefits” suggest themselves,
but there is no requirement that the benefit be financial or that the People
specify further. People v. Mackey, 49 N.Y.2d 274 (burglary).
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Pre-trial Order of Feb. 11, 2010, at 3; JA-35.
On the first morning of the trial, defense counsel requested “a simple,
declarative statement as to what the intended object of the alleged fraud is of the 47
counts in the indictment . . . each one of which has the element of causing a harm
. . . or gaining some sort of benefit . . . I have no idea of the universe of the
possible harms or benefits which he intends to prove . . . It’s a matter of due
process. I think it’s a right of information, a right to prepare a defense.” Tr. 5-6;
JA-38-39. The trial court again ruled: “I am not aware of any requirement that the
People specify what the gain is, just like they don’t have to specify what the object
crime is in a burglary crime case.” Tr. 6; JA-39.
During opening statements, the prosecution told the jury that Raphael Golb
had a “disagreement,” “took it to the level of evasive and alarming conduct…,”
Tr. 19; JA-41, and was involved in “directing harassing conduct at [his victims]
through cyberspace.” Id. at 20; JA-42. The prosecution mentioned reputation only
once, blending it in with a variety of other possibilities: Golb intended to “steal the
identity of other professors and academics, to destroy their reputation and careers,
cause them alarm, fear, provoke them.” Id. at 22; JA-44. As to Lawrence
Schiffman, the prosecution maintained that defendant “harassed him,” intended to
“smear and attack” him, id. at 24; JA-46, intended to “influence the Jewish
Museum” by getting “the museum to drop Dr. Schiffman as a speaker and add his
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father,” id. at 25; JA-47, and to falsify the records of NYU “to generate an inquiry
and a reaction.” Id. As to Frank Cross, the prosecution offered no explanation as
to Golb’s intended harm or benefit, outside of stating that Golb sent an email in the
name of Cross “attacking another scholar….” Id. at 26; JA-48. Regarding
Jonathan Seidel, even the prosecution admitted the Dead Sea Scrolls was not his
area of study. Id. The “harm” or “benefit” Golb allegedly intended toward him
was “attempting to stir up controversy and also draw another victim into a
dispute.” Id. at 26-27; JA-48-49.
In his motion for a trial order of dismissal, Golb argued that, under the First
and Fourteenth Amendments, “[a]ttempting to influence an academic debate is not
a legally cognizable fraud, benefit or injury,” and that “[a]ttempting to injure the
reputation of an academic opponent is not a legally cognizable fraud or injury.”
Affirmation in Support of Motion for a Trial Order of Dismissal Pursuant to N.Y.
Penal L. § 290.10, Sept. 26, 2010, at 4; JA-1376 at 1379. The court denied the
motion.
Both the criminal impersonation and forgery statutes criminalize acting with
one or more specific intents, viz., “with intent to obtain a benefit or to injure or
defraud another” (criminal impersonation), or “with intent to defraud, deceive, or
injure another….” (forgery). Golb requested detailed jury instructions limiting the
intended “harms” and “benefits” and clarifying that provoking another to respond
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to criticism, or getting emotional pleasure therefrom, are not the types of benefits
and harms recognized by the criminal law. Tr. 51; JA-1413. Golb requested a
“clear and present danger” instruction to protect his First Amendment rights. Id. at
54; JA-1416. The court denied these requests.
In Golb’s objections to the trial court’s proposed jury instructions, he argued
that the trial charge neglected to define the word “injury” at any point, leaving it
open to anything, with the result that the statute was constitutionally overbroad and
vague when applied to expressive activity like sending satirical email messages.
Defendant’s Objections to the Court’s Proposed Jury Charge, Sept. 28, 2010, at 2;
JA-1419. He raised similar objections to the term “benefit” which, along with
“any gain or advantage,” also seemed to mean just about anything, “no matter how
intangible, psychological, or spiritual, and renders the term unconstitutionally
vague and impossibly overbroad.” Tr. 56-57; JA-1418-19. The court overruled
these objections.
During his summation, the prosecutor did not even once assert that Golb
intended to injure the “reputations” of any of the supposed victims. Exploiting the
court’s rulings, the prosecutor argued that Golb caused “stress, annoyance, alarm,”
by doing “bad things … that could derail a career or speaking engagements,” and
that he acted to “otherwise deceive people and stir up disputes and controversy.”
Id. at 1218; JA-893. Golb, the prosecutor urged, impersonated his adversaries “for
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maliciousness,” id. at 1240; JA-915; he intended “to harass, annoy, and alarm, to
persecute, to torment, and attack.” Id. at 1249; JA-924. Golb’s intent, the
prosecutor contended, was “to gain, any gain or advantage or it could be to injure
or to deceive or to defraud and defraud does not have to be in a financial sense.”
Id. at 1250; JA-925 (emphasis added).
The trial court’s actual jury instructions defined criminal impersonation to
be when a person “knowingly impersonates a specific other person and acts in such
assumed character with intent to obtain a benefit or to injure or defraud another.”
Id. at 1287, 1301; JA-962, 976. The court broadly defined “benefit” as “[a]ny gain
or advantage to the beneficiary including any gain or advantage to a third person
pursuant to the desire or consent of the beneficiary.” Id. at 1287; JA-962. It did
not define “injury” or “intent to injure” anywhere in its instructions. Id. at 12671292; JA-942-967.
The harms the court told the jury to consider for “intent to defraud” could be
virtually anything, based on a liberal definition expanded further by several uses of
the disjunctive word “or”:
A person acts with intent to defraud when his conscious or objective purpose
is to deceive or trick another with intent to deprive that person of his or her
right or in some manner to do him or her an injury. The word defraud to
give you a dictionary definition means to practice fraud, to cheat or trick, to
deprive a person of property or interest or right by fraud, deceit, or artifice.
So the meaning of fraud both in its legal usage and its common usage is the
same, a deliberately planned purpose and intent to cheat or deceive, or
unlawfully deprive someone of some advantage, benefit, or property.
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Id. at 1279; JA-954 (emphasis added).
Instructions on the forgery statute were similarly open-ended on the question
of “injury.” The trial court said no more than that one of the elements was “the
intent to defraud, deceive, or injure another.” Id. at 1288, 1301; JA-963, 976.
Again, neither “intent to injure” nor “deceive” were further defined. The court
even went so far as to suggest that merely to compose and send a pseudonymous
email would constitute forgery, because the “ostensible maker” of such an email
“is fictitious.” Id. at 1288; JA-963.
The court did not instruct the jury to consider whether Golb intended to
harm anyone’s reputation.
Thirty-one counts were submitted to the jury and on September 30, Golb
was convicted of thirty of them.
C.

Direct Appeal

In his appeal to the New York Supreme Court, Appellate Division, First
Judicial Department, Golb challenged the criminal impersonation and forgery
statutes, as applied to him, as vague and overbroad, in violation of his rights under
the First and Fourteenth Amendments. The court reversed count one, which
charged identity theft, finding that “there was no evidence that defendant intended
to defraud one or more persons of property in excess of $1,000 or that he attempted
to do so . . . . The People’s assertions in this regard rest on speculation.” People v.
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Golb, 102 A.D.3d 601, 603 (1st Dept. 2013). However, it upheld Golb’s
conviction on all the other counts.
A majority of the New York Court of Appeals then agreed with Golb’s
contentions, as to the criminal impersonation counts, that the statutory terms
“‘injure’ and ‘benefit’ cannot be construed to apply to any injury or benefit, no
matter how slight.” Golb, 23 N.Y.3d at 465. The majority explained that, before
Golb’s case, the “harms” and “benefits” contemplated by the statute were
“traditionally” limited to those connected to “pecuniary loss” or “interfere[nce]
with government operations.” Id. The opinion held that “defendant did not cause
any pecuniary damage . . . .” Id. at 465.
However, the majority construed the impersonation statute to include a new
category of cognizable “injury,” one that entails harms — whether truthful or false
and malicious — to “reputation”:
Accordingly, a person may be found guilty of criminal impersonation in the
second degree if he or she impersonates another with intent to cause
tangible, pecuniary injury to another, or the intent to interfere with
governmental operations. [Citations omitted.] In addition, a person who
impersonates someone with the intent to harm the reputation of another
may be found guilty of this crime.
Id. at 466 (emphasis added).
The majority upheld all but one criminal impersonation count because “there
was sufficient evidence to support the jury’s finding that defendant’s emails
impersonating Schiffman, Seidel, and Cross were more than a prank intended to
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cause temporary embarrassment or discomfiture, and that [defendant] acted with
intent to do real harm.” Id. at 466 (emphasis added). On the other hand, the
majority held that one of the emails sent in the name “Jonathan Seidel” had been
wrongly criminalized, because its content, denouncing a Scrolls curator as an
obscurantist, did “not prove the requisite intent” to harm Rabbi Seidel’s reputation.
Id. Finding no error in the criminal impersonation counts of conviction that it
upheld, the court did not address whether any “error” had been harmless.
The majority’s opinion did not touch on the concept of “injury” within the
forgery statute at all. It addressed, and upheld, only the sufficiency of the evidence
as to these counts, based upon a theory that Golb had intended to “deceive people”
by sending emails in the names of others. Id. at 468. It did not discuss Golb’s
vagueness and overbreadth challenge to the forgery statute.
In the end, the court left intact five forgery and five criminal impersonation
convictions for the five “Schiffman” emails; four forgery and three criminal
impersonal counts for the four “Seidel” emails, and one forgery and one criminal
impersonation count for the “Cross” emails. 7 Chief Judge Lippman dissented in
part: he would have reversed all of the convictions and dismissed the indictment.
7

The court reversed the counts of conviction under New York’s aggravated harassment statute,
finding that statute unconstitutionally overbroad and vague under both the United States and
New York Constitutions, and overturned the remaining felony conviction of identity theft based
upon insufficiency of the evidence. It also overturned the conviction for unauthorized use of a
computer, limiting the application of N.Y. Penal Law § 156.05 to those who access a computer
system without permission. Id. at 468-469.
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He criticized the majority’s expansion of injury into the realm of the intangible,
reasoning:
It is hard to imagine any pseudonymous communication that could not be
prosecuted under this statute. And in an age in which pseudonymous
communication has become ubiquitous, particularly on the Internet, this
statute, literally understood, criminalizes a vast amount of speech that the
First Amendment protects.
Id. at 470 (Lippman, J., dissenting in part). If Golb had caused reputational injury,
the dissent continued, that is not redressable as a crime, but “if at all, as a civil
tort.” Id. at 471. The dissent reasoned that “the First Amendment and the free and
uninhibited exchange of ideas it is meant to foster” prohibit application of the
Criminal Impersonation and Forgery statutes to acts allegedly damaging
reputation. Id. “Criminal libel has long since been abandoned.” Id., citing Ashton
v. Kentucky, 384 U.S. 195, 200-01 (1966); Garrison v. Louisiana, 379 U.S. 64, 69
(1964). Without citing any case law, Chief Justice Lippman criticized the majority
for upholding Golb’s conviction on counts that had been tried on a constitutionally
overbroad theory of guilt. Id. at 471.
D.

Motion to Reargue

Golb then moved to reargue. Citing Shuttlesworth v. City of Birmingham,
382 U.S. 87, 92 (1965), he asserted that, under the Due Process Clause of the
United States Constitution, a criminal conviction cannot be sustained when the
defendant was tried under a construction of the law that was subsequently
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narrowed on appeal. Golb argued that he had been tried under the broadest
possible definition of “benefit” and “injury”; the narrower definition excluding all
forms of intangible injury except “injury to reputation” was not articulated until
after trial. Thus, Golb never had an opportunity to defend himself against the
reputation-related theory of conviction and, in fact, was convicted on the basis of a
constitutionally overbroad statute. Motion to Reargue, June 11, 2014; JA-1661-71.
The Court of Appeals summarily denied the motion on September 4, 2014, without
any explanation, People v. Golb, 24 N.Y.3d 932 (Ct. App. 2014), and his petition
for writ of certiorari to the Supreme Court was denied. Golb v. New York, ___
U.S. ___, 135 S. Ct. 1009 (2015).
E.

Further Proceedings in State Court

Prior to resentencing, Golb moved in the trial court, pursuant to N.Y.C.P.L.
§ 330.30, to set aside the verdict, based on Shuttlesworth. The trial court denied
the motion exclusively on a State law procedural ground. On appeal, the Appellate
Division found that the claim was procedurally barred, holding that a § 330.30
motion cannot be used to attack the underlying conviction upon re-sentencing,
People v. Golb, 126 A.D.3d 401 (1st Dept. 2015), and the Court of Appeals
subsequently denied leave to appeal. People v. Golb, 26 N.Y.3d 929 (Ct. App.
2015).
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F.

Habeas Corpus Petition

On March 9, 2015, Golb filed his petition for writ of habeas corpus and the
matter was assigned to the Hon. Katherine Polk Failla. After extensive briefing,
the court, on January 21, 2016, granted in part and denied in part the petition. As
to the criminal impersonation convictions, the district court recognized that Golb’s
convictions required review under Shuttlesworth. But then the court went on to
hold, contrary to fundamental state legal principles, that the New York Court of
Appeals’ denial of the motion for reargument constituted a decision on the merits
of the Shuttlesworth claim, Golb v. Attorney General, 2016 U.S. Dist. LEXIS
7774, *8 (S.D.N.Y., Jan. 21, 2016, 15-CV-1709 [KPF]), and that somehow that
denial also included a determination that an “error” under Shuttlesworth that the
court never found was a “harmless error.” Id. at *10. On that basis, the district
court concluded that it had to apply AEDPA-deference, and that its role was to
determine only whether a reasonable jurist could find the overbroad jury
instruction, notwithstanding the violation of Shuttlesworth, to be harmless beyond
a reasonable doubt. Id. at *10.
The district court then speculated about what line of reasoning the Court of
Appeals might have followed had it undertaken a “harmless error” analysis. As a
result of its imaginative reconstruction of a reasoning process that never occurred,
the district court granted habeas relief as to Golb’s convictions on counts 33 and
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37, but denied relief as to his convictions on counts 7, 10, 13, 16, 19, 25 and 46.
Id. at *10-11.
The district court charted a new course, too, with respect to the forgery
counts. Even though the Court of Appeals’ opinion directly addressed only the
sufficiency of the evidence of forgery, not whether the statute had been applied in a
constitutionally overbroad or overly vague manner, Judge Failla applied AEDPAdeference and held that the state court would have been entitled to uphold the
forgery conviction for the mere act of distributing a false writing, coupled with the
intent to deceive the reader as to its origin. Id. at *12. Under this reasoning, had
Golb merely sent out an email in the Schiffman persona saying no more than “I ate
an apple,” he would be guilty if he intended to deceive the recipient into thinking
that Schiffman, indeed, had consumed the apple.

SUMMARY OF THE ARGUMENT
I.

The evidence, argument, legal theory, and jury instructions under

which Golb was tried expressly made the material elements of “injury” or
“benefit” limitless. No annoyance was too small to incur criminal sanctions; no
benefit too trivial. The State Court of Appeals held that such a limitless definition
of injury and benefit under the criminal impersonation statute was too broad, but
upheld the conviction based upon its new theory that a narrower intent to injure
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reputation would suffice. Golb, however, was tried on the broad theory, not the
narrower one. Indeed, the trial court did not charge intent to damage reputation as
a basis for conviction, nor did the parties directly address it in their summations.
Accordingly, under Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1965), Golb
was entitled to a new trial because he was tried and convicted based upon the
overbroad theory of guilt. Since the jury never passed on the narrower theory of
damage to reputation seized upon by the Court of Appeals as a basis to uphold his
conviction, his conviction violated his Sixth and Fourteenth Amendment right to
have the jury determine whether his guilt had been proven beyond a reasonable
doubt. See, Osborne v. Ohio, 495 U.S. 103, 123 (1990), citing In re Winship, 397
U.S. 358 (1970).
The district court first erred in finding that the Court of Appeals’ one-word
denial of the Motion for Re-argument was a merits determination entitling the
State to the benefit of AEDPA-deference. Under New York State law, a merits
determination is made only after a Motion for Re-argument has been granted.
The district court erred in a second respect. Under Harrison v. Richter, 562
U.S. 86 (2011), it assumed that the Court of Appeals’ denial of reargument also
included a determination to deny any error under Shuttlesworth as harmless. Of
course, since the Court of Appeals did not make any finding that any Shuttlesworth
error had occurred, it did not, either explicitly or implicitly, find such “error” to be
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harmless. Indeed, had then Chief Justice Lippman believed the denial of
reargument was a finding on the merits that there was harmless error, he would
have dissented, as such a finding directly contradicted his opinion dissenting from
the majority’s affirmance of the conviction based upon an overbroad statute that it
had narrowed on appeal to “save” it.
Whether this Court assesses “harmless error” de novo, as the district court
should have, or pursuant to AEDPA-deference, Golb’s conviction cannot be
sustained under the applicable standard set forth in Neder v. United States, 527
U.S. 1 (1999). That case holds that where a trial court has erroneously omitted a
requisite element of an offense from its jury instruction and thus the element has
not been considered by the jury, the error is harmless only if the element “was
uncontested and supported by overwhelming evidence.” Id. at 17. In Golb’s trial,
the jury was told throughout to apply an overbroad definition of benefit or injury,
but was never directed to determine the element found by the Court of Appeals to
support conviction: an intent to damage reputation. Golb, in his testimony, to the
limited extent the issue came up, denied any intent to harm anyone’s reputation.
Indeed, the defense throughout the trial vigorously disputed that Golb intended to
cause anyone any “injury” beyond holding up their conduct to the truth. Thus, the
element, to the extent it was addressed at all, was not “uncontested,” and the
evidence of it can hardly be said to have been “overwhelming.” No reasonable
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jurist could have concluded that harmless error had been established under the
Neder test.
II.

Regarding the forgery counts, the Court of Appeals did not address

Golb’s constitutional vagueness and overbreadth arguments. It addressed only the
sufficiency of the evidence that Golb used other names in email communications
with the intent to deceive. Since Golb’s federal constitutional challenge appears to
have been overlooked, no AEDPA deference should apply. However, whether it
does or not, under First Amendment principles adopted by the Supreme Court,
criminalizing all speech through the means of a “false” or pseudonymous email,
merely because of an intent to deceive the recipient as to the identity of the sender,
is unconstitutional. It effectively criminalizes wide swaths of Internet activity and
parody generally, in a manner that gives the government far too broad discretion
concerning which such speech to prosecute. It is a content-based prescription on
speech, presumptively unconstitutional, and unjustified by any compelling state
interest.
III.

Returning to the criminal impersonation counts, the New York Court

of Appeals’ newly created category of criminal speech — viz., speech uttered
under an assumed name to harm a reputation — is both overbroad and vague. As a
basic First Amendment principle, the government is not free to create new
categories of speech which it declares to be criminal. The statute as construed is
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overbroad because almost all satire and criticism is designed to lessen the
reputation of its targets. It is vague in that it creates an ill-defined and wide
category of newly criminalized speech, well beyond the realm of the tangible, that
provides little notice of what may be criminalized, and offers no guidance to law
enforcement to prevent standardless sweeps. As the Court of Appeals made its
decision without reference to First Amendment principles or cases, relying
exclusively on State law, its holding does not benefit from the deferential standard
of analysis under AEDPA. Whether AEDPA applies or not, the court’s holding
was an unreasonable application of federal law, and should be overturned.

ARGUMENT
I.

SHUTTLESWORTH AND ITS PROGENY REQUIRE A NEW TRIAL ON
THE CRIMINAL IMPERSONATION COUNTS; THE OVERBREADTH
OF THE JURY INSTRUCTIONS WAS NOT HARMLESS AND GOLB
LACKED ADEQUATE NOTICE THAT HIS CONDUCT WOULD BE
CONSIDERED CRIMINAL.
A.

The Standard of Review

The district court held that the New York Court of Appeals’ denial of the
Motion to Reargue constituted a decision on the merits to which deference was due
under the AEDPA. A decision to apply AEDPA deference presents a question of
law over which this Court exercises de novo review. Elder v. Holloway, 510 U.S.
510, 516 (1994); Contreras v. Artus, 778 F.3d 97 (2d Cir. 2015).
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The district court determined that the application of an erroneously broad
standard at trial before the appellate narrowing of the statute was harmless error.
The district court’s finding of harmless error presents a mixed question of fact and
law over which this Court also exercises de novo review. Young v. Conway, 698
F.3d 69, 85 (2d Cir. 2012).
B.

The New York Court of Appeals’ One-Word Denial of Golb’s
Motion to Reargue Was Not a Determination on the Merits that
Any Error Was Harmless, and Therefore the District Court Erred
in Applying AEDPA Deference.

The district court correctly found that Golb “was convicted under an
overbroad statute that was narrowed after trial.” Accordingly, the district court
correctly held that the New York Court of Appeals had been required to consider
whether “the overbroad statute gave [Golb] adequate notice that his conduct would
be considered criminal and [whether] the overbreadth of the jury instructions in
[Golb]’s case was harmless beyond a reasonable doubt.” Golb v. Attorney
General, 2016 U.S. Dist. LEXIS 7774, *8 (S.D.N.Y., Jan. 21, 2016, 15-CV-1709
[KPF]), at *10 (emphasis in original).
Then, however, the district court proceeded to err. The court found “that
when the New York Court of Appeals considered [Golb]’s motion for reargument,
it undertook both of these inquiries and determined that Golb was not entitled to
relief.” Accordingly, the district court applied AEDPA deference to the New York
court’s “decision.” Id. at *33. However, the court was wrong. The denial of a
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motion to reargue under New York law is not a decision on the merits, let alone a
determination that an error the Court did not find was “harmless.”
A state court’s summary rejection of a federal constitutional claim later
raised on habeas corpus is subject to a rebuttable presumption that the
determination is on the merits. Harrington v. Richter, 562 U.S. 86, 99 (2011);
Johnson v. Williams, __ U.S.__, 133 S. Ct. 1088 (2013). As Harrington held, this
presumption can be rebutted with evidence showing that the state court disposed of
the federal issue on non-merits grounds. Harrington, 562 U.S. at 110.
The presumption has been rebutted here. Under New York law, a denial of a
motion to reargue is not a determination on the merits. Rule 2221(f) of New
York’s Civil Practice Law and Rules provides that “if” a motion to reargue “is
granted, the court may adhere to the determination on the original motion or may
alter that determination.” This is a two-stage process: First, there must be a grant
of leave to reargue. Only if such a motion is granted does a court go on to consider
the merits of the movant’s claim. A denial of a motion to reargue is purely
procedural. This conclusion is further buttressed by the New York rule that makes
a denial of a motion to reargue not appealable, while a decision to grant
reargument is appealable. See, CPLR 5701(a)(2)(viii); Williams v. Tatham, 92
A.D.3d 472 (1st Dept. 2012).
The New York Court of Appeals has often explained that its discretionary
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motion denials are not determinations of the merits of the case. Recently, in
Matter of Wilson v. Bowman, 24 N.Y.3d 1000 (Ct. App. 2014), the Court, in
denying leave noted, “The Court of Appeals restates the rule that denial of a
motion for leave to appeal is not equivalent to an affirmance and has no
precedential value.” The Wilson Court relied upon Marchant v. Mead-Morrison
Mfg. Co., 252 N.Y. 284 (Ct. App. 1929), which first made explicit that “a denial of
a motion for leave to appeal is not equivalent to an affirmance of the order thus
withdrawn from review. It does not give to the order the value of precedent.”
When the Court of Appeals has considered motions to reargue on the merits, and
denied them, it states that the decision is on the merits. Pacyna v. Greenley, 68
N.Y.2d 908 (Ct. App. 1986).
The absence of any dissent by then-Chief Judge Lippman also shows that the
denial of reargument was not a determination on the merits that any error under
Shuttlesworth was harmless. In his opinion dissenting from the majority decision
upholding the criminal impersonation (and forgery) conviction, Chief Judge
Lippman made his view clear that it was constitutionally improper to uphold a
conviction where the trial was conducted based upon an overbroad statute that was
first narrowed on appeal. Chief Judge Lippman, following his vehement dissent,
would not have joined an opinion ratifying exactly the process that he had so
strongly condemned.
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Thus, by denying reargument, the Court of Appeals did not undertake either
a harmless error or a notice inquiry. No deference is due a “determination” that it
did not make.
C.

The Trial Court’s Overbroad, Unbounded Definition for the Jury
of the Terms “Benefit” and “Injure” Was Not “Harmless” Error.

As this Court recently held, “[w]hen, as here, there is no state court holding
to which AEDPA deference applies, a federal court in habeas must determine
whether a state court’s error . . . had a “substantial and injurious effect or influence
in determining the jury’s verdict.” Young v. Conway, 698 F.3d 69, 87 (2d Cir.
2012), quoting Brecht v. Abrahamson, 507 U.S. 619, 623 (1993). In Neder v.
United States, 527 U.S. 1 (1999), the Court explained that the error of omitting an
element from jury instructions is harmless only if the element “was uncontested
and supported by overwhelming evidence.” Id. at 17. If the defendant contested
the omitted element and raised evidence sufficient to establish reasonable doubt,
the error cannot be harmless, as there is no way to determine whether the jury
considered that element and convicted him on a proper basis. Id. at 19.
Unlike the defendant in Neder, who never contested materiality, Golb did
contest his alleged criminal intent. Indeed, this was the only issue contested, pretrial, at trial, and on appeal.8 However, he did so under the handicap of jury

8

Not only was Golb forced to trial on the now-unlawful theory that benefit or injury could be
anything; he had no opportunity even at least to learn which things, among the universe of
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instructions that made the terms “benefit” and “injury” limitless. Under the court’s
charge, and contrary to the post-trial narrowing of the statute by the Court of
Appeals, if the jury found that Golb intended merely to embarrass or discomfort
Schiffman when he set out to expose his plagiarism, it necessarily had to find Golb
guilty. The jury was never instructed that an intent to merely embarrass or
discomfort was not enough, and that an intent to cause harm to reputation was
required. Had this distinction been the law during the trial, things would have
gone very differently, for defense counsel would have been able to pursue the
distinction between “temporary embarrassment” or irksome provocations and “real
harm.”
The trial court’s view under the statute that “benefit” or “injury” could be
literally anything pervaded the entire trial. To be sure, it found its most manifestly
unconstitutional expression in the jury instructions that required the jury to convict
Golb if he intended merely to annoy his antagonists. But as noted above, pp. 1621, it influenced the substance of the case from pre-trial proceedings through voir
dire, openings, and presentation of evidence, to summations. The case against
Golb was prosecuted on the theory that he intended to irritate, provoke, and annoy
his targets, and that such “injury” sufficed to make out the material elements to

“anything,” he allegedly intended. It was impossible for Golb to focus his defense on the issue
of damage to reputations, as that lone “injury” had yet to be separated by the Court of Appeals
from the haystack of “anything.”
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prove criminal impersonation, forgery, and aggravated harassment. It was never
prosecuted, or explained to the jury, in terms of an intent to damage reputation.
D.

The District Court’s Harmless Error Analysis Cannot be
Sustained.

The district court, after reading a harmless-error merits determination into
the Court of Appeals’ denial of the motion to re-argue, then went on to engage in
unconstrained speculation about what the Court of Appeals could have thought
about matters that it did not consider and, in some instances, clearly rejected.
Golb, 2016 U.S. Dist. LEXIS 7774, at *10-12. Although a Harrington inquiry
should not have been conducted at all because the New York Court of Appeals’
denial was not even arguably a merits determination, the district court’s analysis
went far beyond the record, and was erroneous as a matter of law.
With respect to the five counts of conviction resulting from the
“Larry.Schiffman” emails (counts 7, 10, 13, 19 and 19), the district court held that
the New York Court of Appeals could reasonably have found the trial court’s error
harmless because “any reasonable, properly instructed jury would have concluded”
that Golb intended to damage Professor Schiffman’s reputation in a “substantial
manner.” Id. at *11. But the Court of Appeals majority opinion, when it created
the new category of intended reputational harm, did not go this far; it concluded
merely that there was “sufficient” evidence for a jury to find that Golb had written
and sent the emails with that intent. As this Court explained last year, a finding of
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“sufficient” evidence does not render an error harmless. See, Nappi v. Yelich, 2015
U.S. App. LEXIS 12162 *16 (2d Cir., July 15, 2015, No. 14-2201) (the “inquiry
cannot be merely whether there was enough [evidence] to support the result” but
must rather involve determining “whether the error itself had substantial
influence”).
Assuming arguendo that the Court’s denial of reargument was a finding of
lack of harmful impact under the requisite Neder standard, such a determination
would have been unreasonable under AEDPA, and even more so under de novo
review. Although a properly instructed jury could have concluded that Golb
intended to damage Schiffman’s reputation, it would hardly have been compelled
to do so. Golb adamantly denied such intent, and the State introduced no
testimony that Schiffman’s reputation was actually damaged. A fair-minded jury
could reasonably have found that Golb intended merely to embarrass Schiffman, or
to provoke a conversation amongst other scholars about his role in the Dead Sea
Scrolls controversy, not to damage his reputation.
The district court also erred with respect to count 25, the “Seidel” e-mail to
the Royal Ontario Museum asking whether the Jerusalem Libraries theory would
be included in a Scrolls exhibit. The district court upheld the conviction on this
count because the Court of Appeals could have found that the message constituted
a request for a “job opportunity” for Golb’s father, and thus reflected an intent to
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obtain a “benefit.” Golb, 2016 U.S. Dist. LEXIS 7774, at *11-12. However, the
district court’s inference that the Court of Appeals upheld the conviction on such a
basis conflicted with the New York courts’ findings that Golb sought no financial
benefit in any of the emails, and the Court of Appeals’ explicit holding that it was
affirming the Seidel and other impersonation convictions solely on a damage to
reputation theory. Golb, 23 N.Y.2d at 466.
Last, the district court’s analysis of count 46, the email sent from the
“frank.cross2@gmail.com” address to four professors, went even further beyond
the record. The district court concluded that the Court of Appeals could have
reasonably found that the email was an attempt to harm the reputation of Bart
Ehrman, the third party referenced therein. Golb, 2016 U.S. Dist. LEXIS 7774, at
*12. But Bart Ehrman was never mentioned at trial. At no point in this litigation
has any party or witness suggested that this email was an attempt to do anything to
Bart Ehrman, or even inquired whether Bart Ehrman was dead or alive. The only
evidence put forward with respect to this email was testimony that it did not
originate from Professor Frank Cross Moore and that it was not in his “style.” Tr.
699; JA-501. The prosecution did not make any argument as to the intended
benefit or harm from this email, outside of Golb’s general intent to “stir up
controversy.” Most notably, the Court of Appeals opinion makes no reference to
Bart Ehrman being an intended victim of anything.
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E.

Golb Did Not and Could Not Have Notice That the Court of
Appeals Would Expand the Traditional Scope of the Criminal
Impersonation Statute to Include Injury to Reputation.

The district court also erred in finding, under Neder, that Golb “should not
have been surprised” to learn that his conduct in impersonating another in an email with intent to damage the other’s reputation was unlawful under Section
190.25. This finds no support in the law or the facts. As Chief Judge Lippman
noted in his Golb dissent:
If defendant caused reputational injury, that is redressable, if at all, as a civil
tort, not as a crime. Criminal libel has long since been abandoned (see
Garrison v. Louisiana . . .), not least of all because of its tendency in
practice to penalize and chill speech that the Constitution protects (see
Ashton v. Kentucky . . .) and it has been decades since New York’s criminal
libel statute was repealed.
Golb, 23 N.Y.3d at 471 (emphasis added). There is not a single reported New
York case until this one where damage to reputation, substantial or not, was
prosecuted as a legally cognizable injury under Penal Law Section 190.25. As
noted by the majority, the statute had long been confined to two classes of harms:
causing pecuniary loss, and interference with government operations. Golb, 23
N.Y.3d at 465. To expect Golb, when he sent his inappropriate email parodies, to
anticipate that the Court of Appeals would resurrect a category of “harm” unknown
since the repeal of criminal libel, is the antithesis of notice.
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II.

THE FORGERY STATUTE, AS CONSTRUED BY THE DISTRICT
COURT, IS CONSTITUTIONALLY OVERBROAD BECAUSE IT
CRIMINALIZES FALSE WRITING MADE WITH THE INTENT TO
DECEIVE REGARDLESS OF WHETHER THE AUTHOR HAS ANY
INTENT TO BENEFIT HIMSELF OR INJURE ANOTHER AND
REGARDLESS OF WHETHER THE COMMUNICATION CONTAINS
CONTENT PROTECTED BY THE FIRST AMENDMENT.
A.

The Court of Appeals’ Decision on the Forgery Convictions is not
Entitled to AEDPA Deference.

The district court erred in applying AEDPA deference to the question of
whether the forgery statute, as applied to Golb, was overbroad. In the New York
Court of Appeals, Golb argued that the forgery statute, like its criminal
impersonation counterpart, must be confined to its traditional scope of
criminalizing writings made in the name of another intending to gain or lose
pecuniary advantage, or interfere with governmental administration. Golb’s Brief
to COA at 33-60; JA-1487-1514. The mere writing in the name of another,
without intending one of the traditional benefits of harms, would render the statute
overbroad and vague.
Here, the Court of Appeals considered, and accepted, Golb’s argument that
the aggravated harassment statute was unconstitutional under the First Amendment
and, in light of Golb’s First Amendment and Fourteenth Amendment arguments,
limited the breadth of the criminal impersonation statute. It did not adjudicate
Golb’s constitutional challenge to his forgery conviction. The majority opinion
upheld the sufficiency of the evidence establishing that Golb intended to deceive,
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see, Golb, 23 N.Y.3d at 468, but did not address Golb’s challenge to the
constitutionality of the forgery statute on its face or as applied in this case. See,
Golb, 2016 U.S. Dist. LEXIS 7774, at *13. The court’s opinion includes no typical
catch-all that it had considered all other of the Golb’s claims and rejected them on
the merits. There is nothing in the opinion to indicate that the court adjudicated
Golb’s First Amendment challenge to his forgery conviction.
“[W]hen a state court has articulated its reasons for rejecting some elements
of a federal claim, AEDPA deference applies only to the elements that the state
court discussed. Thus, a federal court may grant the writ under AEDPA if the
adjudication of the discussed elements was objectively unreasonable and the
adjudication of the undiscussed elements was simply erroneous.” Jimenez v.
Walker, 458 F.3d 130, 143 (2d Cir. 2006) (citing Boyette v. Lefevre, 246 F.3d 76,
91 (2d Cir. 2001)); see also, Miranda v. Bennett, 322 F.3d 171, 178 (2d Cir. 2003)
(“Where it is impossible to discern the Appellate Division’s conclusion on [the
relevant] issue, a federal court should not give AEDPA deference to the state
appellate court’s ruling.”) (internal citations and quotation marks omitted; citing
Boyette). Similarly, under Johnson v. Williams, ___ U.S.___, 133 S. Ct. 1088
(2013), the presumption that a state court judgment denying an appeal has denied
federal constitutional claims on the merits may be rebutted with contrary,
circumstantial evidence.
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Significantly, Respondent, in opposing Golb’s motion to reargue in the
Court of Appeals under Shuttlesworth, asserted that the Court of Appeals’ decision
“resolved the impersonation and forgery counts with reference only to state statutes
and legislative intent … [and] the resolution of defendant’s attack on these
convictions [was made] on state evidentiary grounds with no apparent
constitutional holding … . Had there been any constitutional dimension to the
Court’s interpretation of the impersonation and forgery statutes, the Court plainly
would have said so.” Affirmation Opposing Motion for Reargument, June 18,
2014, at para. 5; JA-1672-1673. Having succeeded in defeating Golb’s reargument
motion based upon this position, the prosecution should not be heard to argue the
opposite position now.
B.

Whether Analyzed Under AEDPA Deference or Not, the Forgery
Statute is Overbroad; The Government May Not Criminalize Writing
Under an Assumed Name with an Intent to “Deceive.”

Under the clearly established holdings of the U.S. Supreme Court, a criminal
statute that purports to criminalize speech on the basis of its content must be
subjected to strict scrutiny and must not reach more broadly than necessary to
accomplish the legislature’s legitimate objectives; it must not create an undue risk
of deterring legitimate speech. Content-based restrictions on speech are
presumptively unconstitutional, and must meet the rigorous standard of strict
scrutiny: they can only be upheld if they are narrowly tailored to serve a
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compelling state interest. See, e.g., United States v. Stevens, 559 U.S. 460 (2010);
R.A.V. v. St. Paul, 505 U.S. 377 (1992). Only certain narrowly defined historic
categories of content-based speech-restrictions have been held to meet that test,
and the restriction of false speech intended to deceive is not one of them. See,
United States. v. Alvarez, 567 U.S. ___, 132 S. Ct. 2537 (2012) (listing categories
of unprotected speech).
These basic principles — i.e., that content-based restrictions are
presumptively unconstitutional; that strict scrutiny applies; and that only a small
list of narrow categories pass the test — logically dictate the three-step inquiry that
the Court follows in deciding whether a statute is overbroad. First, if the statute
restricts speech based upon its content, then it is presumed to be unconstitutional,
and the State has the burden of proving otherwise. Second, the State can meet its
burden by showing that the content-based restriction criminalizes only unprotected
speech. Last, if the content-based restriction criminalizes protected speech along
with unprotected speech, the State must meet the test of strict scrutiny; the statute
must be narrowly written to satisfy a compelling state interest. See, e.g., Alvarez,
132 S. Ct. 2537, passim (applying this approach to find the Stolen Valor Act
unconstitutional).
The restriction at issue here is plainly a content-based restriction on speech;
it restricts a writing in the name of another that was intended to deceive as to the
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author’s actual identity. Whether a communication violates the statute is
determined by the content of the communication — whether it is “false.” “Thus, by
any commonsense understanding of the term, the ban in this case is ‘content
based.’” City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 429 (1993).
See also, Reed v. Town of Gilbert, Ariz., ___ U.S. ___, 135 S. Ct. 2218, 2227
(2015) (a restriction is content based if a court needs to look at the content or
purpose of the speech to determine whether it is a crime).
The prosecution cannot overcome the presumption of unconstitutionality by
showing that the statute forbids only unprotected speech, that is, only speech in a
recognized category of historically unprotected speech. Only two narrow
categories of deceptive speech — speech intended to cause pecuniary damage or
benefit (“fraud”), and speech that interferes with government administration —
have long been criminalized by New York. Golb, 23 N.Y.3d at 465. Of course,
these content-based restrictions are narrowly tailored to serve compelling state
interests and have survived strict scrutiny. Most other content-based restrictions
have not. Reed, 135 S. Ct. at 2226-27; R.A.V., 505 U.S. 377; Simon & Schuster,
Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 115, 118 (1991).
The scope of the district court’s construction of the Court of Appeals
decision in Golb has the potential to criminalize vast swaths of hitherto protected
speech. Anyone who writes under an assumed named, with the intent to deceive
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(even momentarily) the recipient, can be criminalized at the whim of law
enforcement. In one example of protected speech that prosecutors can clearly
criminalize under the forgery statute, conservative pundit Tucker Carlson opened a
website in the name of liberal pundit Keith Olbermann and, in response to queries
that a reporter erroneously thought he was addressing to Olbermann, sent
numerous rants under Olbermann’s name. The reporter who received the messages
actually thought they came from Olbermann. Under the interpretation of the
statute that the district court attributes to the Court of Appeals and approves,
prosecutors can, and should, arrest Carlson and charge him with forgery, on the
grounds that he wrote under Olbermann’s name with the intent to deceive people
into thinking Olbermann had written the screed in question.9
In this regard, the district court erred in holding that “a parody can only
achieve its … critical goals if the audience knows that the work is a parody,” and in
rejecting, on that basis, Golb’s “suggestion that the criminal impersonation statute
and the forgery statute could be read to criminalize parody.” Golb, 2016 U.S. Dist.
LEXIS 7774, at *15 (emphasis in original). Contrary to the district court’s
assertion, “it is the nature of satire that not everyone ‘gets it’ immediately.” Farah
v. Esquire Mag., 736 F.3d 528, 536 (D.C. Cir. 2013). The district court’s new
standard effectively requires that satirical impersonations be obvious, rather than

9

See, http://observer.com/2010/11/tucker-carlson-has-some-fun-at-keith-olbermanns-expense/
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confusingly deadpan — a startling new limitation on protected speech.
Carlson’s parody depended on initially deceiving, for as long as possible, its
recipients into believing that it originated with Olbermann. The prank would have
lost its value if Carlson had announced that he was parodying Olbermann. Instead,
by his deception, Carlson lured the reader into engaging with a mindless rant.
Carlson’s parody is one of many that dispose of the district court’s central holding
that “a parody can only achieve its comedic or critical goals if the audience knows
that the work is a parody.” Golb, 2016 U.S. Dist. LEXIS 7774, at *56.
At present, the Internet is the dominant medium for a type of “deceitful”
discourse that served, during past ages, the ends of political, social, and personal
satire in works some of which are now famous. Indeed, Golb’s suggestion, in his
blogs and criminalized emails, that the truth must be suppressed because it will
lead to “confusion” or result in being “banned from conferences around the world,”
is a theme straight out of the pages of such satires, including the anonymous
Letters of Obscure Men. Readers around Europe were notoriously fooled by the
satirical polemic of these “letters,” three of which impersonated noted Catholic
theologians of the time. 10
10

See, e.g., Tr. F.G. Stokes, On the Eve of the Reformation: “Letters of Obscure Men” (New
York: Harper Torchbooks, 1964) [1515-17], 114 (theatrically bemoaning the danger that
knowledge of the humanist Johann Reuchlin’s opposition to burning Jewish books would cause a
scandalous “confusion in the Church of God”). That many readers mistook the Letters for reality
is known from the correspondence of Erasmus.
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Other satirists who notoriously “deceived” as many readers as they could,
include Daniel Defoe, 11 Jonathan Swift, 12 founding father Benjamin Franklin,13
and writers like Edgar Allen Poe and Mark Twain.14 In France and Italy,
epistolary satire was a staple of eighteenth-century literature.15
Noting the resurgence of similar forms of expression during the past few
decades, one sociologist describes satirical hoaxes as “staged provocations
designed to persuade.” He observes that such provocations, “at their most
productive, inspire critical inquiry and thoughtful reflection.” He further
comments that satirists “lie and tell the truth at the same time,” and that they “often
11

Defoe’s “The Shortest-Way with the Dissenters,” published pseudonymously in 1702, was a
satire of the Tories so devastatingly deadpan and unrecognized by readers that its author had to
be hunted down and imprisoned for seditious libel.
12

Swift’s pseudonymous “Bickerstaff” hoax first predicting the date of, and then falsely
announcing, the death of the almanac-maker John Partridge (mocking, and harming, the latter’s
reputation as an author of horoscopes), as well as his “Tale of a Tub” and “Modest Proposal”
(also published pseudonymously) were taken seriously by hundreds of readers, including Church
authorities. Later editions of the “Tub” included a mock apology, explaining their satirical
nature.
13

Franklin displayed his talent for unknown, unexpected, and “deceitful” satire in writings like
the “Edict of the King of Prussia” (1773) and in a variety of epistolary hoaxes (“signed” by the
likes of Captain Samuel Gerrish and naval fighter John Paul Jones) that notoriously continued to
fool readers and, in some instances, to harm reputations even long after his death.
14

During the nineteenth century, the press regularly published satirical hoaxes. News editors
throughout the United States were fooled by one of Twain’s most famous satires (portraying a
resident of his town as a maniac and a murderer) and reprinted the story.
15

Many aristocrats, including Madame de Pompadour and Madame de Barry, were subtly
mocked in pseudo-memoirs and collections of “letters” that appeared under their names. Even
sophisticated readers took such writings seriously; only modern scholarship has firmly
established that they were hoaxes.
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use falsehoods to reveal deeper truths.”16
Today, the Internet is a prime venue for “deceitful” discourse. Fake
academic tweets regularly go out in the names of various university presidents
around the country. These communications are notoriously difficult to distinguish
from the “real thing,” leading an anthropologist to comment: “I actually like how
‘authentic’ they seem….” See, http://chronicle.com/article/When-a-TwitteringCollege-P/47269/.
Examples of the countless websites opened in names of individuals who are
being criticized include http://sirpeterscott.com (criticism of Sir Peter Scott, the
former chancellor of Kingston University). The false impression created by the
use of a name in the URL address of any such website lasts at least long enough to
send readers to the site. There, they encounter reputation-damaging information.
This simple trick results in sites like SirPeterScott.com being viewed millions of
times.
Deceitfully satirical online hoaxes have “victimized” the Koch Brothers
(Koch Indus., Inc. v. Doe, 2011 U.S. Dist. LEXIS 49529 (D. Utah, May 9, 2011,
No. 10-CV-1275 [DAK]) (fake Koch Industries press release that initially fooled
reporters did not infringe trademark); a popular Evangelical pastor
(http://www.ibtimes.com/joel-osteen-resigns-elaborate-hoax-famous-pastor16

K. McLeod, Pranksters: Making Mischief in the Modern World (New York University Press,
2014) at 53, 127, 175.
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quoted-renouncing-christianity-1178519) (elaborate Internet hoax portrayed Pastor
Joel Osteen as renouncing Christianity); and a famous novelist. See,
http://www.thewire.com/technology/2012/01/unpublished-novelists-week-fakecormac-mccarthy/48068/ (the literary world was stunned to learn that the famous
reclusive author Cormac McCarthy “had entered the world of social networking”).
Politicians, of course, have been repeatedly impersonated. See,
http://long18th.wordpress.com/2007/12/11/satire-and-the-fake-first-person-voice/
(Professor David Mazella describes “an entire constellation of fake blogs” that
impersonate John McCain and other figures); Orr, “If You Can’t Beat ‘Em,” The
New Republic Blog, Oct. 27, 2009 (33 accounts “created by Republican using the
names of Democratic state representatives [in plan] to send out posts under the
Democrats’ names mocking [them]”) (available at: www.tnr.com/blog/theplank/if-you-cant-beat-em-0).
Many of these hoaxes are convincing enough to fool mainstream
newspapers. For example, fake emails “signed” by the mayor of Paris and by
Sarah Palin have appeared in The New York Times; experienced professional
editors initially failed to recognize the satirical nature of those communications.
See, http://www.nytimes.com/2008/12/22/opinion/l22kennedy.html;
http://thecaucus.blogs.nytimes.com/2011/01/09/live-blog-latest-developments-onarizona-shooting/#preview.
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Noting that millions of fake accounts abound online and that even law
enforcement agencies use impersonation as part of their investigations, one federal
district court has held that were it to civilly penalize online impersonation,
“millions of unsuspecting individuals would find that they are engaging in criminal
conduct, in addition to any civil liability.” Matot v. CH, F. Supp. 2d 1191, 1196
(D. Ore. 2013). Given the frequency with which this form of provocative online
discourse is used all over the world, there is a strong prima facie danger that this
will occur, should the Golb conviction stand.
Finally, the construction of the statute in question cannot survive strict
scrutiny. There is no compelling, or even substantial, state interest in forcing
anyone and everyone who communicates in writing, whether on the Internet or not,
to communicate in a fashion that does not deceive the recipient as to the author’s
true identity. Indeed, the prosecution in the state courts argued strongly that it was
not trying to criminalize this type of deception standing alone. As the prosecution
argued to the Court of Appeals:
Thus, the People were required to prove that defendant intended not only to
deceive people about the identity as the source of the emails, but also to use
those people’s reliance on that particular deception to his benefit or his
victim’s detriment.
People’s Br. to COA, at 56, JA-1583. The prosecution made this point repeatedly.
E.g., id. at 51-53; JA-1578-80 (statute does not reach mere deceptive speech, but
rather, speech that was “fraudulent,” viz., designed to obtain some benefit or inflict
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some harm); id. at 52-53, JA-1579-80 (The statute criminalizes only speech that
deceives “victims into acting in reliance on the deception”) (emphasis added); id.,
at 55; JA-1582 (Forgery charge requires not merely deception as to author’s
identity, but intent to reap a benefit from that deceit; otherwise there is no crime)
(emphasis in original).
Nor could the State of New York criminalize such speech even if it found a
compelling interest in doing so. As the Alvarez Court reiterated: The legislature
cannot create new categories of unprotected speech. The few First Amendment
exemptions for false speech all involve narrowly defined categories of unprotected
speech (e.g., perjury, false statements to government officials, and impersonation
of government officials) rather than criminal penalties for benefits or damages to
reputation or career. Alvarez, 132 S. Ct. at 2546-47.
In words frighteningly applicable here, the Alvarez concurrence cautioned
that “the pervasiveness of false statements … made with or without accompanying
harm, provides a weapon to a government broadly empowered to prosecute falsity
without more.” Id. at 2553. Warned the plurality: “That governmental power has
no clear limiting principle.” Id. at 2547. 17
The district court eschewed this requisite analysis entirely, instead analyzing
17

Without any such limitation, the district court’s construction of the statute renders it
overbroad, although the Supreme Court often treats such classes of cases under the alternate
rubrics of overbreadth and vagueness. But there is no vagueness in the district court’s
construction; every pseudonymous writer who intends to deceive the reader as to her/his identity
is a criminal.
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the forgery statute as if it criminalized Golb’s conduct on the basis that he intended
to harm reputations: the very narrowing that the district court held the Court of
Appeals did not impose. Golb, 2016 U.S. Dist. LEXIS 7774, at *56-58. In a
footnote, the district court explained that Golb “does not suggest that the forgery
statute is overbroad because the Court of Appeal [sic] refused to narrow the scope
of the terms ‘deceive’ or ‘injure’.” Id. at *58, n.6. This is more than a little
misleading.
There is no dispute that Golb consistently argued in every state court that the
forgery statute, like criminal impersonation, required more than a writing under a
false name intending to obtain any benefit or inflict and injury. The prosecution
and trial court’s limitless scope to these terms rendered the statute both vague and
overbroad. His position was thus that a mere intent to deceive, without more,
could not suffice. The prosecution agreed.
In his Motion to Reargue to the Court of Appeals, Golb argued that the
decision in Golb required the Court of Appeals to engage in a Shuttlesworth
analysis as to all counts. The prosecution argued that the Golb Court must have
already conducted that analysis in its opinion, but never disputed that the forgery
and criminal impersonation statutes were subject to identical narrowing.
As a result, in his federal petition, Golb argued that his trial on the overbroad
definition of forgery given to the jury by the state trial court violated his First
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Amendment rights, even if the forgery statute was “narrowed” by the Court of
Appeals’ decision to instances where the false writing was intended to cause injury
to reputation, and therefore that his conviction had to be vacated. The arguments
he made below obviously apply with even greater force to a statute that purports to
criminalize all writings sent under a false name designed to deceive the recipients
as to their origin.

III.

CRIMINALIZING IMPERSONATIONS INTENDED TO CAUSE
DAMAGE TO REPUTATIONS IS UNCONSTITUTIONALLY
VAGUE, AND AUTHORIZES THE PUNISHMENT OF PROTECTED
SPEECH.
A.

The Court of Appeals’ Expansion of the Scope of Injury to
Include “Real Harm” to Reputations, as Opposed to Momentary
Embarrassment, is not Entitled to AEDPA Deference.

The district court held that the Court of Appeals’ expansion of legally
cognizable injury to intended “injury to reputation” neither violated wellestablished Supreme Court precedent, nor was an unreasonable application thereof.
As noted supra, at pp. 41-43, the Court of Appeals’ holding, resting entirely upon
New York State law, is entitled to no AEDPA deference.
B.

Expanding the Traditional Limits on “Injury” to Include Damage to
Reputations Renders the Statute Unconstitutionally Overbroad.

The Supreme Court has repeatedly held that the government is not free to
create new categories of criminal speech. As noted supra, pp. 44, 52, this has been
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a bedrock constitutional principle for decades. But that is precisely what the Golb
Court has done, adding intent to damage reputations to the two traditional
categories — fraud and interference with governmental operations — of
impersonation’s prohibited harms.
The intention of most parody, after all, is to undermine reputations, to make
the respectable appear less respectable. As the Supreme Court explained in
Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988), “[s]peech does not lose its
protected character . . . simply because it may embarrass others or coerce them into
action,” and even the most offensive parody, serving as a “weapon of attack, of
scorn and ridicule,” is also entitled to constitutional protection, because it conveys
an “individual expression of ideas.” Id. at 51, 54, 55 (internal quotes omitted;
italics added). Such weapons seek precisely to harm reputations; however much
we may dislike them, if they express ideas they are protected speech.
The Court of Appeals, by interpreting the statute to include a reputationalharm element, has created a standard reaching virtually any act of parody that aims
to criticize or ridicule another and that can be deemed an “impersonation” by virtue
of its deadpan, imitative nature. As Chief Judge Lippman indicated in his partial
dissent in Golb, the decision below has produced a statute that “criminalizes a vast
amount of speech that the First Amendment protects.” Golb, 23 N.Y.3d at 470
(Lippman, J, dissenting in part).
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Satire and parody are notoriously imbued with anger, are often written in an
intentionally confusing and deadpan manner, and frequently seek to damage
reputations by exposing misconduct. As one authority on satire puts it, the
“understandable willingness to identify the satirist with his or her persona and his
or her characters has plagued satire since, in all probability, the original curse
itself . . . Because of the passionate and partisan nature of their attacks, satirists
have long been forced to seek refuge behind anonymity….” G.A. Test, Elliott’s
Bind; or, What is Satire, Anyway? in Satire: Spirit and Art (Tampa: University of
South Florida Press, 1991), at 10 (emphasis added).
Moreover, in the Internet age in the United States, matters that are
embarrassing often remain available forever. Thus, the Court of Appeals’
inclusion of the word “temporary” which qualifies “embarrassment” (and may or
may not qualify “discomfiture”) muddles matters still further. There is no
indication as to what period of time qualifies as temporary. A satirist cannot be
required to assess the psychological resilience of his or her target prior to posting a
lampoon. See, Ashton, 384 U.S at 200 (libel statute found unconstitutional because
it left “wide open the standard of responsibility” and led to “calculations as to the
boiling point of a particular person or a particular group”). One should not be
forced to assess whether Cormac McCarthy is more or less likely to quickly shake
off embarrassment than say, Senator John McCain.
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Since the precise boundaries of ridicule, deadpan mimicry and vehement
personal criticism are so difficult to define, the statute allows prosecutors to
criminalize protected parody or speech intended to expose misconduct and damage
(however truthfully) a reputation. See, e.g., Thornhill v. Alabama, 310 U. S. 88,
97-98 (1940) (explaining that a “danger to freedom of discussion” is posed by “a
penal statute” that “sweeps within its ambit other activities that, in ordinary
circumstances, constitute an exercise of freedom of speech,” because the
“existence of such a statute, which readily lends itself to harsh and discriminatory
enforcement by local prosecuting official . . . results in a continuous and pervasive
restraint on all freedom of discussion that might reasonably be regarded as within
its purview”).
Now that “reputation” has become one of its protected interests, the statute
has been force-marched into the realm of speech and ideas. The law no longer
operates “only with [the] narrow specificity” to which measures burdensome of
speech must be confined. NAACP v. Button, 371 U.S. 415, 433 (1963); see also,
Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 499 (1982). It is
overbroad as written.
The criminal-impersonation statute is also overbroad as applied to Golb.
Eschewing discussion of the statute’s sweep under the new “damage to
reputations” standard, the Court of Appeals attempted to evade the overbreadth
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issue by analyzing Golb’s parody emails not as speech but instead as criminal
conduct — as “acts” of “impersonation.” This approach evades the obvious fact
that Golb’s criminalized emails were expressions of ideas, written to influence
thinking about the Dead Sea Scrolls controversy. Unlike hold-up notes or forged
checks, the emails were not written to wrest benefits, or inflict injuries, beyond
provoking controversy and influencing opinion about the ideas inscribed in them.
The emails manifested the “intent to convey a particularized message [where] the
likelihood was great that the message would be understood by those who viewed
it.” Johnson, 491 U.S. at 404 (quoting Spence v. Wash., 418 U.S. 405, 410-11
(1974) (flag desecration). See also, Tinker v. Des Moines Indep. Cmty. Sch. Dist.,
393 U.S. 503 (1969) (wearing armbands); Schacht v. United States, 398 U.S. 58
(1970) (wearing military uniforms); United States v. Grace, 461 U.S. 171 (1983)
(picketing); Virginia v. Black, 538 U.S. 343 (2003) (burning crosses).
Subtly distinguishing Golb’s conduct from that of other email parodists on
the spurious grounds that he crossed a “line” into deceitfully deadpan discourse,
cannot render the statute any less overbroad, either as written or as applied.
C.

The Court of Appeals Construed the Statutes in an Unconstitutionally
Vague Manner.

The Court of Appeals’ construction of “injury to reputation” in the criminalimpersonation statute renders it unconstitutionally vague. By loading the criminal
statute in question with a new category of “reputational” injuries, the New York
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Court of Appeals has redefined it in a manner that renders its scope more
indefinite, and more susceptible of “arbitrary and discriminatory enforcement.”
Kolender v. Lawson, 461 U.S. 352, 357 (1983). The court’s re-interpretation of
New York’s criminal impersonation statute has the opposite effect to vindicating
legitimate interests with narrowly tailored regulation. It leaves New York citizens
and law-enforcement authorities alike uncertain about the boundaries of acceptable
and prohibited expression. Grayned v. City of Rockford, 408 U.S. 104, 108-09
(1972).
In a series of well-established Supreme Court cases, the principles that
should have guided the lower courts’ decisions regarding Golb’s vagueness claims
have led the United States Supreme Court to overturn convictions under various
state and federal laws. See, e.g., Kolender v. Lawson, 461 U.S. 352, 358 (1983);
Smith v. Goguen, 415 U.S. 566, 573 (1974) (when a statute is capable of reaching
First Amendment freedoms, the doctrine of vagueness “demands a greater degree
of specificity than in other contexts”); and Ashton, 384 U.S. at 199 (overturning a
criminal libel conviction because the statute swept in “a great variety of conduct
under a general and indefinite characterization, and [left] to the executive and
judicial branches too wide a discretion in its application”).
More specifically, these principles have led the Court to limit the scope of
federal fraud laws that allowed prosecutions based upon intangibles that rendered
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the statutes impermissibly vague and threatened core First Amendment values.
See, e.g., Skilling v. United States, 561 U.S. 358, 408-09 (2010) (limiting scope of
the “honest services” fraud statute because of “due process concerns underlying the
vagueness doctrine”); Carpenter v. United States, 484 U.S. 19, 27 (1987) (limiting
scope of the federal mail fraud statute to “wronging one in his property rights by
dishonest methods or schemes” and “the deprivation of something of value by
trick, deceit, chicane or overreaching”) (internal quotes omitted; emphasis added);
and McNally v. United States, 483 U.S. 350 (1987) (vagueness problems in fraud
statute require construction limiting injury to property rights). It was precisely the
“vagueness shoal” spotlighted by Skilling that caused the Supreme Court, just
months ago, to reject the government’s expansive interpretation of the term
“official act” as part of the “honest services” violation:
Under the “‘standardless sweep’” of the Government’s reading, Kolender v.
Lawson, 461 U. S. 352, 358 (1983), public officials could be subject to
prosecution, without fair notice, for the most prosaic interactions. “Invoking
so shapeless a provision to condemn someone to prison” for up to 15 years
raises the serious concern that the provision “does not comport with the
Constitution’s guarantee of due process.” Johnson v. United States, 576
U.S. ___, ___, 135 S. Ct. 2551 (2015). Our more constrained interpretation
of § 201(a)(3) avoids this “vagueness shoal.” Skilling, 561 U. S., at 368.
McDonnell v. United States, ___ U.S. ___, 136 S. Ct. 2355, 2373 (2016) (string
cites omitted).
The vagueness of the statute is exacerbated by the Court of Appeals’ failure
to distinguish between two different intents: (a) to truthfully damage a reputation,
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and (b) to falsely and maliciously damage a reputation. Under Garrison v.
Louisiana, 379 U.S. 64 (1964) and Ashton, 384 U.S. 195, an alleged crime that
includes, as an element, the intent to cause truthful damage to a reputation cannot
be prosecuted.18 Where notorious quarrels over allegations of academic
misconduct and issues of public interest are involved, the intent to diminish and
disparage academic reputations finds protection under the First Amendment. This
must be so, no matter how vituperative or tasteless the expression.
The Court of Appeals holds that the statute also protects “reputations,” but
that can mean many things. The trial court did not even use the word in its jury
instructions. The Court of Appeals used it, but did not define it. The Court of
Appeals took a formerly straightforward criminal statute, and transformed it into a
vague and open-ended prohibition against “injury to reputation,” which threatens
to impose unconstitutional restrictions on speech. The Court should have narrowly

18

At common law, the attribution of reputation-damaging statements to another was a
recognized form of libel. See, Ben-Oliel v. Press Publishing Co., 251 N.Y. 250 (Ct. App. 1929)
(“To publish in the name of a well-known author any literary work, the authorship of which
would tend to injure an author holding his position in the world of letters, has been held to be a
libel.”); State v. Hollon, 80 Tenn. (12 Lea), 482 (if A. writes a libelous letter in B.’s name to
C., the libel is upon B. as well as upon C., if it contains language which would subject B., had he
written it, to public hatred and contempt). The basic definition of libel is “damage to
reputation.” In a series of crucial cases, however, the Supreme Court has held that libel is
protected speech unless it is false and malicious, and that criminal libel statutes were subject to
the same limitation. See, e.g., New York Times v. Sullivan, 376 U.S. 254 (1964); Garrison v.
Louisiana, 379 U.S. 64 (1964); Ashton, 384 U.S. 195. Furthermore, the Court has held that
satire, no matter how damaging to a reputation, is a traditional form of speech protected by the
“great principles of the free exchange of ideas.” Hustler Magazine, Inc. v. Falwell, 485 U.S. 46
(1988). Under these precedents, no state can criminalize speech merely because it was allegedly
delivered in a particular form with the intent to “damage reputations.”
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construed the statute to avoid such expression-inhibiting vagueness.
While the Court of Appeals avoided addressing this issue, the district court
went farther, and erroneously held that reputational harm is not too vague a
standard for adjudication at a criminal trial. To support this conclusion, the district
court cited two cases that deal with civil remedies of which an artist can avail
himself under copyright statutes to prevent the mutilation of his work. Carter v.
Helmsley-Spear, Inc., 861 F. Supp. 303, 327 n.14 (S.D.N.Y. 1994) (vacated in part
on other grounds, 71 F.3d 77 (2d Cir. 1995)) and Wojnarowicz v. Am. Family
Ass’n, 745 F. Supp. 130, 140 (S.D.N.Y. 1990). Neither of these cases criminalizes
speech. They state merely that, subject to certain limitations, an artist has a civil
cause of action to prevent destruction or mutilation of his work if such destruction
or mutilation would damage his honor or reputation. While, as the district court
indicates, the concept of “damage to honor or reputation” has a “common sense”
and is “easily understood” in the context of civil deliberations, the Supreme Court
has made it clear that criminal statutes “pose greater First Amendment concerns”
than civil regulations. Reno v. ACLU, 521 U.S. 844, 872 (1997).
The Court of Appeals’ expansion of criminal impersonation, like all criminal
laws vaguely drawn, violates the constitutional limitations on government action
because it is unclear precisely which reputation-lowering “impersonations,” if any,
are still permissible. The reinterpreted law will potentially compel actors,
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impressionists, bloggers, yearbook editors, cartoonists, lampooners, and even
amateur law-revue thespians, to “‘steer far wider of the unlawful zone’ . . . than if
the boundaries of the forbidden areas were clearly marked.” Baggett v. Bullitt, 377
U.S. 360, 372 (1964) (quoting Speiser v. Randall, 357 U.S. 513, 526 (1958). This
criminal prohibition against conduct injurious to “reputation” looms in terrorem
over creative acts of satire, caricature, and impersonation. Zwickler v. Koota, 389
U.S. 241, 252 (1967). The chilling effect on speech warrants intervention by this
Court, before more speech becomes chilled.
This is a criminal statute. Even without the combined impact of the
aggravated harassment and forgery statutes, it doesn’t threaten “the opprobrium
and stigma of criminal conviction” for Golb alone; it also creates a prospect of
incarceration for others that “may well cause speakers to remain silent rather than
communicate even arguably unlawful words, ideas, and images,” Reno, 521 U.S. at
872, and it chills the expression of many forms of parody, satire, and other
reputation-deflating depictions. Id. at 871-72; Gentile v. State Bar of Nevada, 501
U.S. 1030, 1048-51 (1991). In creating a distinction between those impersonations
intended to cause only “temporary embarrassment or discomfiture,” and those
intended to cause “damage to reputations” and hence “real harm,” the Court of
Appeals mires a person of common intelligence in confusion, and allows law
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enforcement to criminalize those whom it wishes. 19

CONCLUSION
For the foregoing reasons, the decision of the district court should be
reversed so much as it denied in part in petition for writ of habeas corpus, and the
writ should issue.
Respectfully submitted,
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In defending its decision to include reputational harm as an intent element of the crime, the
Court of Appeals quoted the villain Iago's short speech about being filched of his "good name"
in Act III, Scene 3 of Shakespeare's "Othello"- apparently forgetting that in Act II, Scene 3 of
that famous dramatic work, the same character, Iago, states that "reputation is an idle and most
false imposition; oft got without merit, and lost without deserving." It is hard to imagine a
concept as fluid, nebulous, and controversial as reputation - a concept about whose applications
reasonable people so frequently disagree - being applied with appropriate uniformity by
prosecutors.
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OPINION BY: KATHERINE POLK FAILLA
OPINION

OPINION AND ORDER
KA THERINE POLK FAILLA, District Judge:
Petitioner Raphael Golb was convicted in November
2010 in New York State Supreme Court, New York
County, of numerous criminal offenses stemming from a
startlingly intricate scheme to steal the identities of indi-

viduals who took academic positions contrary to those
espoused by Petitioner's father. Petitioner challenged his
conviction at various levels of the New York State court
system, in the course of which 19 of his convictions were
upheld. Thereafter, on March [*2] 9, 2015, Petitioner
filed a petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2254 (the "Petition") in this Court, in which he
challenged his remaining convictions for criminal impersonation in the second degree and forgery in the third
degree.
In broad summary, Petitioner contends that, under
Shuttlesworth v. City of Birmingham, 382 U.S. 87, 86 S.
Ct. 211, 15 L. Ed. 2d 176 (1965), and its progeny, he is
entitled to a new trial on all counts. Alternatively, Petitioner argues that his convictions should be vacated because the underlying criminal impersonation and forgery
statutes are unconstitutionally overbroad and vague, and
because the trial court contravened the Supreme Court's
decision in Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct.
209, 13 L. Ed. 2d 125 (1964). For the reasons that follow, the Petition is granted in part and denied in part;
two of Petitioner's nineteen convictions are reversed, and
the remainder are left undisturbed.
BACKGROUND 1

The facts recited in this section are drawn
from the parties' submissions, including the Petition (Dkt. #1), the Attorney General's response to
the Petition (the "Response") (Dkt. #18), and the
exhibits accompanying those documents.
For convenience, the Court will refer to Petitioner's opening brief as "Pet. Br." (Dkt. #3); Re-
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spondent's opposition brief as "Resp. Opp." (Dkt.
# 19); Petitioner's reply brief [*3] as "Pet. Reply" (Dkt. #21 ); and the parties' supplemental
briefs as "Pet. Sup. Br." (Dkt. #24) and "Resp.
Sup. Br." (Dkt. #23).
Parenthetical page numbers preceded by "A"
are references to Petitioner's Appendix in the
New York Court of Appeals, which is included in
the Response as Exhibit F; those preceded by
"SA" are references to Respondent's Supplemental Appendix in the New York Court of Appeals, which is included in the Response as Exhibit H.
A. Factual Background

This case grew out of an academic disagreement
over the origin of the Dead Sea Scrolls (the "Scrolls"),
which were discovered at an archeological site called
Qumran in the 1940s and 1950s. Many scholars have
opined that the Scrolls were written by a Jewish sect
known as the Essenes, who lived close to the caves
where the Scrolls were found.
Norman Golb, a professor at the University of Chicago, has argued against this view. Professor Golb believes that the Dead Sea Scrolls were penned by a variety
of different authors and kept in Jerusalem's libraries until
70 CE, when they were moved to caves along the Dead
Sea to keep them safe from invading Roman soldiers.
(Pet. Br. 6). Petitioner is Professor Golb's son, and he
shares [*4] his father's views regarding the origin of the
Scrolls. (Id.).
In 2008, Petitioner assumed the identities of three
academics -- Frank Moore Cross, Lawrence Schiffman,
and Jonathan Seidel -- in order to send a series of emails
regarding the Scrolls. Those emails formed the basis of
Petitioner's prosecution.
1. The Frank Moore Cross Emails

In mid-2008, the North Carolina Museum of Natural
Sciences opened a Scrolls exhibit, and invited University
of North Carolina Professor Bart Ehrman to lecture at the
exhibit. (SA 1091). On July 17, 2008, Petitioner wrote an
anonymous blog post, arguing that the museum should
not have allowed Professor Ehrman to deliver a lecture
because he (Professor Ehrman) was not a Scrolls "specialist." (Id. at 1091-96). The blog post also criticized
Professor Ehrman's suggestion that the Essenes were the
likely authors of the Scrolls. (Id.).
Though the blog post certainly communicated his
point, Petitioner upped the ante. On July 20, 2008, Petitioner sent an email from frank.cross2@gmail.com to
four scholars at the University of North Carolina. (SA

1013-16). The email contained a link to Petitioner's
anonymous blog post and said, "It looks like Bart has
gone and put his foot in his [*5] mouth again ... I'm
seeing this crop up everywhere on the web." (Id.). Petitioner signed the email "Frank Cross." (Id.). Petitioner
acknowledges that Frank Moore Cross was a
"well-known" Dead Sea Scrolls scholar who taught at
Harvard University and Wellesley College. (Pet. Br.
9-10). 2
2. The Lawrence Schiffman Emails

2

Professor Cross died in 2012.

A few months later, in the fall of 2008, the Scrolls
were exhibited at the Jewish Museum in New York City.
The Jewish Museum invited Professor Lawrence
Schiffman, then Chair of the Hebrew and Judaic Studies
Department at New York University ("NYU"), to lecture
at its exhibit. (SA I, 56, 1072). Professor Schiffman has
written extensively about the Dead Sea Scrolls, and he
believes that the Scrolls were written by "a sect at Qumran." (Id at 4, 19).
On August 4, 2008, Petitioner published an article
on www.NowPublic.com, using the pseudonym "Peter
Kaufman" (hereinafter, the "Kaufman article"). (SA
l 072-80). The Kaufman article accused Professor
Schiffman of plagiarizing some of Norman Golb's ideas.
(Id.). Here, again, it was not enough for Petitioner to
publish the article: Later that same day, Petitioner used
the email address "larry.schiffman@gmail.com" to [*6]
send the following message to four of Professor Schiffman's graduate students:
Miryam, Sara, Cory, Ariel,
Apparently, someone is intent on exposing a minor failing of mine that dates
back almost fifteen years ago.
You are not to mention the name of
the scholar in question to any of our students, and every effort must be made to
prevent this article from coming to their
attention. This is my career at stake. I
hope you will all understand.
http://www.nowpublic.com/culture/pl
agiarism-and-dead-sea-Scrolls-did-nyu-pr
ofessor-snitch-chicago-historians-work
Lawrence Schiffman

(Id. at 949). The link at the bottom of the email directed
readers to the Kaufman article.
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The following day, August 5, 2008, Petitioner sent a
similar message from "larry.schiffman@gmail.com" to
every member of Professor Schiffman's department at
NYU. (SA 38, 958). The message said:
Dear colleagues,
Apparently, someone is intent on exposing a minor failing of mine that dates
back almost fifteen years ago.
Every effort must be made to prevent
this article from coming to students' attention. This is my career at stake. I hope you
will all understand.
http://www.nowpublic.com/culture/pl
agiarism-and-dead-sea-Scrolls-did-nyu-de
partment-chairman-pilfer-chicago-historianswork
Lawrence Schiffman

(Id. at 958).
Not content to rest on these emails, Petitioner also
emailed the Provost of NYU and the Dean of the NYU
Graduate School of Arts and Sciences as Professor
Schiffman, asking what he could [*7] do to "counter
charges of plagiarism that ha[d] been raised against
[him]." (SA 956-57). Both emails contained a link to the
Kaufman article. (Id.). Shortly thereafter, Petitioner sent
an email from "Lawrence Schiffman" to NYU's student
newspaper, imploring its staff "not to publish a word"
about any plagiarism accusations. (Id. at 955).
At Petitioner's trial, Professor Schiffman testified
that he felt "very attacked" by Petitioner's emails, "and
basically for like a month I couldn't do [any]thing but
respond to people's inquiries." (SA 24).

sity of Chicago historian Norman Golb,
who is widely considered to have debunked the traditional theory of the [*8]
Dead Sea Scrolls in his book, will be excluded from participating in the museum's
lecture series[.]

(SA 859-61). Petitioner signed the email "Jonathan
Seidel." (Id. at 861). Petitioner later sent the Board of
Trustees two follow-up emails (still as Jonathan Seidel),
urging them to include Professor Golb's ideas in their
lecture series. (Id. at 862-63).
3
Professor Jonathan Seidel teaches Judaic
Studies at the University of Oregon and Portland
State University. (SA 332). Professor Seidel
studied with Professor Schiffman at NYU in the
1980s. (Id. at 333).
Soon after Petitioner wrote to the Board of Trustees,
he used his "seidel.jonathan@gmail.com" account to
contact Dr. Risa Levitt Kohn (SA 864), the curator for
the ROM exhibit (id. at 860). Petitioner asked Dr. Kohn
if she was "planning to answer Golb's critique of [her]
catalogue." (Id. at 864).
Finally,
Petitioner
sent
emails
from
"seidel.jonathan@gmail.com" to dozens of Dead Sea
Scroll scholars; curiously, however, these emails disparaged his father's work. (SA 865-66, 884). Among other
things, the emails announced that Norman Golb's "Chicago filth must be answered as quickly as possible, so
please let me know if you're willing to help out." (Id. at
865). Petitioner signed two of these emails "Jonathan
[*9] S," and he signed the third "Jonathan Seidel." (Id.
at 865-66, 884).
B. Procedural Background
1. The Prosecution in New York State Supreme Court

3. The Jonathan Seidel Emails

In the fall of 2008, the Royal Ontario Museum (the
"ROM") in Toronto also hosted a Scrolls exhibit. On
November 22, 2008, Petitioner sent an email from
seidel.jonathan@gmail.com' to the Board of Trustees at
the ROM, stating:
The public has the right to know
whether the ROM exhibit will indeed
present the two basic theories [regarding
the origin of the Dead Sea Scrolls] in a
scientifically neutral manner ... , or if it
will rather stick to a "low-keyed assertion
of the mainstream view." Furthermore,
the public has a right to know if Univer-

Petitioner was charged with violating multiple sections of the New York Penal Code. In particular, he was
charged with two counts of identity theft in the second
degree, in violation of section l 90. 79; 15 counts of identity theft in the third degree, in violation of section
190. 78; ten counts of forgery in the third degree, in violation of section 170. 05; 20 cmmts of criminal impersonation in the second degree, in violation of section l 90.25;
three counts of aggravated harassment in the second degree, in violation of section 240.30, and one count of
unauthorized use of a computer, in violation of section
156. 05. (A 3-24).
At his trial, Petitioner requested several specific jury
instructions for the forgery and criminal impersonation
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charges that are relevant here. (A 50-54). Under New
York law, "[a] person is guilty of forgery in the third
degree when, with intent to defraud, deceive or injure
another, he falsely makes, completes or alters a written
instrument." N.Y. Penal Law§ 170.05. By contrast, "[a]
person is guilty of criminal impersonation in the second
degree when he ... [i]mpersonates another and does an
act in such assumed character with intent to obtain a
benefit or to [* 1O] injure or defraud another; or ...
[i]mpersonates another by communication by internet
website or electronic means with intent to obtain a benefit or injure or defraud another[.]" N. Y. Penal Law §
190.25.
Petitioner asked the trial court to instruct the jury
that, under these two statutes, an "injury" is
not limited to financial injury. However, not all injuries are the subject of the
criminal law. [i] Intending to [harm] another's reputation by disseminating falsehoods is not the type of harm that the
criminal law recognizes. That type of injury may be redressed in the civil courts ...
[ii] Similarly, the injury intended must go
beyond intending to have another spend
time responding to accusations or criticisms. A defamation does not become
criminal simply because the alleged injured party spends time responding to, or
countering, what he or she believes to be
falsehoods ... [iii] Similarly, intending to
abuse, deride, provoke, with the use of
words, even vulgar words, is not the type
of harm that the criminal law recognizes.

(A 50).
Petitioner also requested the following instruction
defining a "benefit" under the criminal impersonation
statute:
[N]ot all benefits are the subject of the
criminal law. The fact that a defendant
[*11] may gain emotional pleasure from
harming another's reputation, from informing the public or the academic community of perceived wrongdoing, from
provoking debate, from getting another to
respond to criticisms, and/or from irritating another is not the type of benefit that
the criminal law recognizes.

(A51).

Finally, Petitioner requested an instruction that, under the forgery statute, an "[i]ntent to defraud means an
intention to deceive another person, and induce such
person, in reliance on the deception, to assume, create,
transfer, alter or terminate a right, obligation, or power."
(A 52).
In addition to submitting his own instructions, Petitioner also objected to the trial court's proposed instructions. (A 56-59). He observed that the "[c]ourt's proposed
charge d[id] not define 'injury,'" and argued that
"[l]eaving this crucial term to be interpreted as anything
'hurtful' ... renders the term unconstitutionally vague and
overbroad." (Id. at 57). Similarly, he argued, "[d]efining
benefit as 'any gain or advantage,' no matter how intangible, psychological or spiritual, renders the term unconstitutionally vague and impossibly overbroad." (Id.). Finally, Petitioner objected that the court's definition of the
term "defraud" was "both [* I 2] vague and overbroad."
(Id. at 56). Under the trial court's definition, Petitioner
argued, he could be convicted if he assumed an identity
with the intent to "hurt someone's feelings" or criticize
someone's scholarship, which, in his view, would be unconstitutional. (Id. at 57).
Despite Petitioner's objections, the trial court did not
define the word "injury" for the jury, and it defined a
benefit as "[a]ny gain or advantage to the beneficiary ...
includ[ing] any gain or advantage to a third person pursuant to the desire or consent of the beneficiary." (SA
814). The trial court also defined an "intent to defraud"
as a "conscious objective or purpose ... to deceive or trick
another with intent to deprive that person of his or her
right or in some manner to do him or her an injury"; the
court did not explain in greater detail what this "injury"
might entail. (Id. at 806).
The jury convicted Petitioner on 30 counts: two
counts of identity theft in the second degree; 14 counts of
criminal impersonation in the second degree; ten counts
of forgery in the third degree; three counts of aggravated
harassment in the second degree; and one count of unauthorized use of a computer. People v. Golb, 102 A.D.3d
601, 960 N.Y.S.2d 66, 67 (1st Dep't 2013) ("Golb I").
Petitioner was sentenced to an aggregate term [* 13] of
six months' imprisonment. Id.

2. The Appeal to the First Department
Defendant appealed his case to the Appellate Division, First Department, arguing, in relevant part, that the
statutes under which he was convicted were unconstitutionally vague and overbroad. Golb I, 960 N. Y.S.2d at 69.
He also insisted that it was:
constitutionally impermissible to include an intent to influence a constitu-
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tionally-protected academic debate within
the concept of fraud, injury or benefit, that
allowing injury to reputation to satisfy the
injury element would effectively revive
the long-abandoned offense of criminal
libel, and that, in any event, the alleged
truth of the content of the emails should
have been permitted as a defense.

Id. at 68.
The Appellate Division rejected these arguments and
held that the challenged statutes were not "vague or
overbroad on [their] face or as applied." Golb I, 960
N. Y.S.2d at 69. The court explained that "[t]he People
were required to prove that defendant had the specific
fraudulent intent to deceive email recipients about his
identity, and to obtain benefits or cause injuries as a result of the recipients' reliance on that deception." Id. In
other words, "[t]he statutes criminalized the act of impersonation and its unlawful intent, not [* 14] the content of speech falsely imputed to the victims." Id.
The Appellate Division further insisted that the trial
court "was under no obligation to limit the definitions of
'injure' or 'defraud'--terms used in the forgery and criminal impersonation statutes--to tangible harms such as
financial harm." Golb 1, 960 N. Y.S.2d at 68 (citations
omitted). In addition, the First Department found that the
trial court "properly employed the statutory definition of
'benefit' as 'any gain or advantage' to [the] defendant or
to another person." Id. (citation omitted). In any event,
the court found, "the evidence established that [Petitioner] intended harm that fell within the plain meaning of
the term 'injure,' and that was not protected by the First
Amendment, including damage to the careers and livelihoods of the scholars he impersonated." Id. At the same
time, Petitioner "intended to create specific benefits for
his father's career. The fact that the underlying dispute
between [Petitioner] and his father's rivals was a constitutionally[ ]protected debate does not provide any First
Amendment protection for acts that were otherwise unlawful." Id.
Ultimately, the Appellate Division upheld Petitioner's convictions on 29 counts, but reversed the conviction
[* 15] on one count of identity theft in the second degree, finding insufficient evidence to support it. See Golb
I, 960 N. Y.S.2d at 69.

3. The Proceedings Before the New York Court of
Appeals
On March 11, 2013, Petitioner was granted leave to
appeal the First Department's decision to the New York
Court of Appeals. People v. Golb, 20 N.Y.3d 1099, 988

N.E.2d 533, 965 N. Y.S.2d 795 (2013) ("Golb II''). In a
split decision, the Court of Appeals affirmed in part and
reversed in part. People v. Golb, 23 N.Y.3d 455, 991
N. Y.S.2d 792, 15 N.E.3d 805 (2014) ("Golb III").
a. The Majority Opinion
i. The Criminal Impersonation Convictions

The majority opinion began by considering whether
the trial court had an obligation to define the terms "injure" and "benefit" under New York's criminal impersonation statute. See Golb Ill, 23 N. Y.3d at 464-66. It
explained that
[c]ases applying Penal Law § 190.25
[the criminal impersonation statute] have
traditionally involved monetary fraud or
interference with government operations
... Here, [the] defendant did not cause any
pecuniary loss or interfere with governmental operations. While we agree with
[the] defendant that the statutory terms
"injure" and "benefit" cannot be construed
to apply to any injury or benefit, no matter
how slight, we conclude that injury to
reputation is within the "injury" contemplated by Penal Law§ 190.25. Many people, particularly with a career in academia, [* 16] as relevant to this case, value
their reputations at least as much as their
property, and we believe the legislature
intended that the scope of the statute be
broad enough to capture acts intended to
cause injury to reputation.
Accordingly, a person may be found
guilty of criminal impersonation in the
second degree if he or she impersonates
another with the intent to cause a tangible,
pecuniary injury to another, or the intent
to interfere with governmental operations
(see e.g. People v. Hooks, 71 A.D.3d
1184, 896 N.Y.S.2d 501 [3d Dept. 2010};
People v. Nawrocki, 163 A.D.2d 887, 558
N.Y.S.2d 769 [4th Dept. 1990}). In addition, a person who impersonates someone
with the intent to harm the reputation of
another may be found guilty of this crime.
Here, there was sufficient evidence to
support the jury's finding that [the] defendant's emails impersonating Schiffman, Seidel and Cross were more than a
prank intended to cause temporary embarrassment or discomfiture, and that he
acted with intent to do real harm.
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Id. at 465-66 (emphasis and bracketed material in origi-

nal). Thus, the Court of Appeals upheld the convictions
on nine counts of criminal impersonation in the second
degree, which were based on the emails that Petitioner
sent as Schiffman, Seidel, and Cross. Id. at 466, 469.
At the same time, the Court of Appeals vacated the
convictions for criminal [* 17] impersonation that were
based on "the mere creation of email accounts" in other
peoples' names. Golb Ill, 23 N. Y. 3d at 466. The Court
explained that the creation of email accounts -- "in contrast to the use of those accounts to send emails" -- does
not cause "substantial harm to anyone." Id. As a result,
creating email accounts "does not constitute criminal
conduct under Penal Law§ 190.25." Id.
The Court of Appeals also vacated the conviction for
criminal impersonation that was based on "the email sent
from the Seidel email address to Dr. Kohn, asking her
opinion on the differing theories about the Scrolls and
whether she was planning to answer Professor Golb's
critique." Golb Ill, 23 N.Y.3d at 466. It found that "this
email sent in another person's name d[id] not prove the
requisite intent to cause injury, either to reputation or
otherwise." Id.
ii. The Forgery Convictions

The Court of Appeals upheld Petitioner's convictions
on ten counts of forgery in the third degree. The Court
explained that it was possible to commit forgery with an
intent to "'defraud, deceive or injure another,'" and in this
case, there was "sufficient evidence to show that [the]
defendant deceived people by sending emails from accounts in the names of Schiffman, Seidel and Cross."
[*18] Golb Ill, 23 N.Y.3d at 468 (quoting N.Y. Penal
Law§ 170.05).
iii. The Convictions Under Other Statutes

The Court of Appeals vacated Petitioner's convictions for aggravated harassment in the second degree,
unauthorized use of a computer, and identity theft in the
second degree. First, it vacated the convictions for aggravated harassment, finding the underlying statute to be
"unconstitutionally vague and overbroad." Golb Ill, 2 3
N. Y.3d at 467. The relevant section of the harassment
statute made it a crime to communicate with another
person "in a manner likely to cause annoyance or alarm,"
with the "intent to harass, annoy, threaten or alarm." N. Y.
Penal Law§ 240.30. According to the Court of Appeals,
this language "criminalize[d], in broad strokes, any
communication that ha[ d] the intent to annoy"; thus,
there was simply "'no fair reading"' of the statute that
"'support[ ed] or even suggest[ ed] the constitutionally

necessary limitations on its scope."' Golb Ill, 23 N.Y.3d
at 467 (quoting People v. Dietze, 75 N.Y.2d 47, 52, 549
N.E.2d 1166, 550 N.Y.S.2d 595 (1989)).
The Court of Appeals also vacated Petitioner's conviction for unauthorized use of a computer under N. Y.
Penal Law§ 156.05, concluding that "the definitions and
wording of [that] statute and the legislative history indicate that the statute is intended to reach a person who
accesses a computer system without permission (i.e., a
hacker) and the language does not appear to encompass
[Petitioner's] [*19] conduct here." Golb Ill, 23 N.Y.3d
at 468. Finally, the Court found insufficient evidence to
support the remaining count of identity theft in the second degree. Id. at 468-69.
Because the Court of Appeals sustained Petitioner's
convictions on only 19 of 29 counts (nine counts of
criminal impersonation in the second degree and ten
counts of forgery in the third degree), it remanded the
case to the trial court for resentencing. Golb Ill, 23
N. Y.3d at 471-72.
b. Chief Judge Lippman's Opinion

Chief Judge Lippman concurred in part and dissented in part. He agreed with the majority's decision to vacate some of Petitioner's convictions, but, in his view, the
indictment should have been "dismiss[ed] ... in its entirety." Golb Ill, 23 N. Y.3d at 469-71 (Lippman, C.J.,
concurring and dissenting).
The Chief Judge argued that the criminal impersonation statute was overbroad because it criminalized impersonation that was "meant to be harmful or beneficial
in any way." Golb Ill, 23 N.Y.3d at 470 (Lippman, C.J.,
concurring and dissenting). He further found that "[t]he
problem of the statute's substantial overbreadth is not
obviated by the Court's pronouncement that the enactment should not be understood to criminalize conduct
not intended to cause 'real harm."' Id. In his view, "many
things said using an assumed identity are constitutionally
[*20] protected from civil or criminal sanction, even
though they are more than pranks and are intended to
cause real harm or to obtain real benefit." Id. He also
expressed concern that "this prosecution's use of the statute was not limited in the way the Court now says it
should have been[.]" Id.
The Chief Judge found the forgery statute to be
"similarly objectionable." Golb Ill, 23 N. Y.3d at 471. He
explained that treating "pseudonymous emails as forgeries when they are made with some intent to 'injure' in
some undefined way is no different than penalizing impersonation in Internet communication for the same
amorphous purpose. Both treatments give prosecutors
power they should not have to determine what speech
should and should not be penalized." Id.
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The Chief Judge concluded by observing that
" [c]riminal libel has long since been abandoned, not least
of all because of its tendency in practice to penalize and
chill speech that the constitution protects, and it has been
decades since New York's criminal libel statute was repealed." Golb III, 23 N.Y.3d at 471 (citing Garrison v.
Louisiana, 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125
(1964) and Ashton v. Kentucky, 384 U.S. 195, 86 S. Ct.
1407, 16 L. Ed 2d 469 (1966)). As a result, he argued,
"[t]he use of the criminal impersonation and forgery
statutes now approved amounts to an atavism at odds
with the First Amendment and the free and uninhibited
exchange of ideas [*21] it is meant to foster." 1d.
c. The Motion for Reargument

Petitioner moved for reargument, noting first that the
Court of Appeals had limited the scope of the statutes
under which he convicted, so that they would not criminalize conduct that caused "any injury or benefit, no
matter how slight." (Response, Ex. K at 1-2 (quoting
Golb III, 23 N. Y.3d at 465)). He recalled that he had been
"tried under the much broader theory that any intended
injury or benefit, no matter how trivial or spiritual, was
sufficient to find him guilty." (Id.). As a result, Petitioner
insisted, under Shuttlesworth v. City of Birmingham, 382
U.S. 87, 86 S. Ct. 2ll, 15 L. Ed. 2d 176 (1965), and its
progeny, he was entitled to a new trial. (See generally
Response, Ex. K).
On September 4, 2014, the Court of Appeals denied
Petitioner's motion for reargument without comment.
People v. Golb, 24 N.Y.3d 932, 993 N.Y.S.2d 543, 17
N.E.3d 1139 (2014) ("Golb!V").
4. The Proceedings on Remand

Following remand to the trial court, Petitioner
moved to set aside the jury's verdict under N. Y. Crim.
Proc. Law§ 330.30. (See Response, Ex. Mat 2). Essentially, Petitioner argued that he was entitled to a new trial
for the reasons stated in his motion for reargument. (Id.
at 23). The trial court found that Petitioner's 330.30 motion was time-barred because he had failed to bring the
motion before his first sentencing proceeding. (Id). As a
result, the [*22] trial court denied Petitioner's motion,
and resentenced him to two months' imprisonment. (Id.
at 2, 23).
Petitioner appealed the trial court's denial of his
330.30 motion to the First Department. (See generally
Response, Ex. M). The Appellate Division held that it
would be procedurally "improper to consider or review
[Petitioner's] present challenges regarding his CPL
330.30 motion." People v. Golb, 126 A.D.3d 401, 5
N. Y.S.3d 46, 47 (1st Dep't 2015) ("Golb V"). Moreover,
the Appellate Division maintained, even if Petitioner's

claims were "reviewable on this appeal, his CPL 330.30
motion was properly denied as untimely since it was not
made prior to the original sentence." (Id. (citations omitted)). Finally, "even upon considering the merits of [Petitioner's] argument that he was tried under an unconstitutionally broad reading of statutes that were subsequently narrowed," the Appellate Division found that
"this issue has already been addressed by the Court of
Appeals. [Petitioner] raised this exact argument on his
application to the Court of Appeals for reargument which
was also denied." Id (internal citations omitted).
The Court of Appeals declined to review the Appellate Division's decision. People v. Golb, 26 N. Y.3d 929,
17 N. Y.S.3d 92, 38 N.E.3d 838 (2015) ("Golb VI").
DISCUSSION
A. Applicable Law

Under the Antiterrorism and [*23] Effective Death
Penalty Act of 1996 ("AEDPA"), a federal court cannot
grant a petition for a writ of habeas corpus based on a
claim that was "adjudicated on the merits in State court
proceedings" unless a state court's decision: (i) "was
contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the
Supreme Court of the United States"; or (ii) "was based
on an unreasonable determination of the facts in light of
the evidence presented in the State court proceeding." 28
U.S.C. § 2254(d). This is a "highly deferential standard
for evaluating state-court rulings, which demands that
state-court decisions be given the benefit of the doubt."
Cullen v. Pinholster, 563 U.S. 170, 181, 131 S. Ct. 1388,
179 L. Ed. 2d 557 (20ll) (quoting Woodfordv. Visciotti,
537 U.S. 19, 24, 123 S. Ct. 357, 154 L. Ed. 2d 279 (2002)
(per curiam)).
Federal law is "clearly established" when it is expressed in "the holdings, as opposed to the dicta, of [the
U.S. ,
Supreme Court's] decisions." Howes v. Fields,
132 S. Ct. 1181, 1187, 182 L. Ed. 2d 17 (2012) (internal
quotation marks omitted). A state court's decision is
"contrary" to clearly established federal law when the
state court "applies a rule that contradicts the governing
law set forth in" a Supreme Court opinion or "confronts a
set of facts that are materially indistinguishable from a
decision of [the Supreme] Court and nevertheless arrives
at a ... different [*24] [result]." Williams v. Taylor, 529
U.S. 362, 405-06, 120 S. Ct. 1495, 146 L. Ed. 2d 389
(2000). And a state court's decision can only be considered "unreasonable" if "there is no possibility fairminded
jurists could disagree that the state court's decision conflicts with [the Supreme] Court's precedents." Harrington v. Richter, 562 U.S. 86, 102, 131 S. Ct. 770, 178 L.
Ed. 2d 624 (201 l); see also Woods v. Donald, U.S.
, 135 S. Ct. 1372, 1376, 191 L. Ed 2d 464 (2015) (per
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curiam)(explaining that AEDPA only allows federal habeas courts to overturn state court decisions "when there
could be no reasonable dispute that they were wrong");

As a result, this Court must accord AEDP A deference to
the Court of Appeals' decision to reject Petitioner's constitutional argument. See 28 U.S.C. § 2254(d).

Vega v. Walsh, 669 F.3d 123, 126 (2d Cir. 2012).
When a federal court reviews a state court's factual
determinations, those decisions "shall be presumed to be
correct," and that presumption can only be rebutted by
"clear and convincing evidence." 28 U.S.C. § 2254(e)(l);

see also McKinney v. Artuz, 326 F.3d 87, 101 (2d Cir.
2003).
B. Under Shuttlesworth and Its Progeny, Petitioner Is
Entitled to a New Trial on Two of His Nineteen
Counts of Conviction
1. This Court Must Give AEDPA Deference to the
State Court's Determination That Petitioner Was Not
Entitled to a New Trial
After the Court of Appeals rendered its decision, Petitioner moved to reargue his case. (Response, Ex. K at
1). In his motion, Petitioner insisted that under Shuttlesworth and its progeny, he had a constitutional right to
a new trial. (See generally Response, Ex. K). Nevertheless, the Court of Appeals denied Petitioner's motion for
reargument [*25] without comment. Golb IV, 24 N. Y.3d
at 932. This summary denial of Petitioner's constitutional
claim is entitled to AEDPA deference.
As explained above, a state court's decision is entitled to AEDP A deference if it resolves a federal constitutional question "on the merits." 28 U.S.C. § 2254(d). The
Supreme Court has explained that, "when a state court
issues an order that summarily rejects without discussion
all the claims raised by a defendant, including a federal
claim that the defendant subsequently presses in a federal
habeas proceeding, the federal habeas court must presume (subject to rebuttal) that the federal claim was adU.S.
judicated on the merits." Johnson v. Williams,
133 S. Ct. 1088, 1091, 185 L. Ed. 2d 105 (2013) (emphasis in original); see also Harrington, 562 U.S. at 99. This
presumption can only be rebutted by evidence or a feature of state law suggesting that the state court disposed
of the federal issue on other grounds. See Harrington,

562 U.S. at 99-100.
Here, there is no reason to believe that the Court of
Appeals did something other than reject the merits of
Petitioner's Shuttlesworth claim when it denied his motion for reargument. See Golb V, 5 N. Y.S.3d at 47
("[E]ven upon considering the merits of [Petitioner's
Shuttlesworth] argument .. . , we find that this issue has
already been addressed by the Court of Appeals. [Petitioner] raised this exact argument on [*26] his application to the Court of Appeals for reargument which was ...
denied." (emphases added) (internal citations omitted)).

2. It Was Unreasonable for the Court of Appeals to
Deny Petitioner's Request for a New Trial, But Only
as to Two of the Criminal Impersonation Counts
a. Shuttlesworth and Subsequent Decisions
Petitioner argues that the Court of Appeals acted
contrary to Shuttlesworth when it denied his request for a
new trial; as such, a brief discussion of that case is in
order. In Shuttlesworth, the Supreme Court considered a
city ordinance that prohibited "stand[ing] or loiter[ing]
upon any street or sidewalk ... after having been requested by any police officer to move on." 382 U.S. at
90. The Court noted that, if the statute were read literally,
it would allow individuals to "stand on a public sidewalk
in Birmingham only at the whim of any police officer of
that city." Id. Such a reading would, of course, be unconstitutional. Id. To avoid this constitutional problem, the
Alabama Court of Appeals ruled that the ordinance was
only applicable to individuals who "st[ood], loiter[ed], or
walk[ed] on [*27] a street or sidewalk so as to obstruct
[the} free passage [of others}," and ignored a police officer's request "to move on." Id. at 91 (emphasis added).
Crucially, however, this limiting construction was
adopted two years after Fred Shuttlesworth was convicted for violating the ordinance. Shuttlesworth, 382 U.S. at
91-92. Thus, the Supreme Court observed:
[The trial court] may have found [Mr.
Shuttlesworth] guilty only by applying the
literal--and unconstitutional--terms of the
ordinance. Upon the evidence before him,
the trial judge as finder of the facts might
easily have determined that [Mr. Shuttlesw01th] had created an obstruction, but
had subsequently moved on. The court
might alternatively have found that [Mr.
Shuttlesworth] himself had created no obstruction, but had simply disobeyed Patrolman Byars' instruction to move on. In
either circumstance the literal terms of the
ordinance would apply; in neither circumstance would the ordinance be applicable
as now construed by the Alabama Court
of Appeals. Because we are unable to say

that the Alabama courts in this case did
not judge the [Mr. Shuttlesworth} by an
unconstitutional construction of the ordinance, [his} conviction under [the ordinance} cannot stand.
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Id. at 92 (emphasis added). [*28]
Petitioner argues that his case is on all fours with
Shuttlesworth. (See Pet. Br. 3-4, 34). He reasons that he
was convicted under laws that were overbroad, and that
after his conviction, a state appellate court narrowed the
reach of the relevant laws so that they would not offend
the federal constitution. (Id.). Petitioner contends that
here, as in Shuttlesworth, there is no way to tell whether
he would have been convicted if the trial court had applied the narrower construction of the relevant statutes.
(Id.). In consequence, Petitioner insists, his convictions
"cannot stand" (id. at 34), and the Court of Appeals'
statement to the contrary was inconsistent with "'clearly
established Federal Jaw"' (id. at 27 (quoting 28 U.S.C. §
2254(d))).
Petitioner's argument places too much emphasis on
Shuttlesworth, and too little emphasis on the Supreme
Court decisions that followed it. Shuttlesworth held that,
when a defendant is convicted under an overbroad statute, and the statutory overbreadth may have been the
reason for the defendant's conviction, the conviction
cannot stand. See Shuttlesworth, 382 U.S. at 92. In the
years since Shuttlesworth was decided, however, the
Supreme Court has clarified that, when a defendant is
convicted under an overbroad statute [*29] that is subsequently narrowed, and the overbreadth could not have
affected the outcome of the defendant's case, the defendant will not be entitled to relief.
The clarification began with Pope v. Illinois, 481
U.S. 497, 107 S. Ct. 1918, 95 L. Ed. 2d 439 (1987). In
that case, two defendants were convicted under an Illinois obscenity statute that criminalized the sale of materials Jacking serious value for "ordinary adults in the ...
State of Illinois." Id. at 499-500. After their convictions,
however, the Supreme Court held that, under the First
Amendment, Illinois could not ban the sale of materials
simply because adults in that state would find that the
materials lacked "serious literary, artistic, political, or
scientific value." Id. at 500-01. Rather, Illinois could
only ban the sale of materials ifno "reasonable person" -in Illinois or elsewhere -- "would find such value in the
material[s], taken as a whole." Id. While acknowledging
that the defendants were convicted under a statute that
had First Amendment flaws, the Court nonetheless found
that they would not be entitled to new trials if: (i) the
statute gave the defendants adequate "notice" that selling
their magazines would be considered criminal; and (ii)
the flawed jury instructions were harmless "beyond a
reasonable doubt." Id. at 502; see also id. at 503 (explaining that the flawed [*30] instructions could be
considered harmless beyond a reasonable doubt if, given
the evidence in the record, "no rational juror, ... properly
instructed," could acquit the defendants).

In later cases, the Court confirmed that, if a defendant is convicted under an overbroad statute that is subsequently given a limiting construction, the reviewing
court must consider whether any overbreadth contributed
to the verdict in the defendant's case. When a statute is
overbroad, one could say that the statute is missing some
element that would aJlow it to pass constitutional muster.
Cf Descamps v. United States,
U.S.
, 133 S. Ct.
2276, 2292, 186 L. Ed. 2d 438 (2013) (suggesting, in a
different context, that "[m]ost overbroad statutes can ...
be characterized as missing an element"). And when a
defendant is convicted under jury instructions that omit
an element of a crime, an appellate court must consider
whether the flawed instructions were harmless "beyond a
reasonable doubt." Neder v. United States, 527 U.S. 1,
15, ll9 S. Ct. 1827, 144 L. Ed. 2d 35 (1999). If the reviewing court determines that the instructions were indeed harmless beyond a reasonable doubt, the defendant
will not be entitled to a new trial. See id. at 15-16.
While its analysis is guided by the principles articulated in Pope and Neder, this Court is also mindful that
"[t]he test for whether a federal constitutional [*31]
error was harmless depends on the procedural posture of
the case." Davis v. Ayala,
U.S. , 135 S. Ct. 2187,
2197, 192 L. Ed. 2d 323 (2015). On direct appeal, a court
must ask whether any constitutional error was "harmless
beyond a reasonable doubt." Id. (quoting Chapman v.
California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d
705, (1967)). "In a collateral proceeding," however, "the
test is different." Id. A federal habeas petitioner is only
entitled to relief if he or she can demonstrate that a constitutional error "had substantial and injurious effect or
influence in determining the jury's verdict." Brecht v.
Abrahamson, 507 U.S. 619, 637, 113 S. Ct. 1710, 123 L.
Ed. 2d 353 (1993) (quoting Kotteakos v. United States,
328 U.S. 750, 776, 66 S. Ct. 1239, 90 L. Ed. 1557
(1946)). This more lenient test serves "the States' interest
in finality," promotes state "sovereignty over criminal
matters," and ensures that the writ of habeas corpus
serves its purpose of affording relief only to those
"grievously wronged." Id.; see also Fry v. Pliler, 551
U.S. 112, 117, 127 S. Ct. 2321, 168 L. Ed. 2d 16 (2007).
Applying all of these cases, the Court concludes that
Petitioner is entitled to a new trial on two counts of
criminal impersonation in the second degree, Counts 33
and 37. He is not, however, entitled to a new trial on the
remaining seven counts of criminal impersonation in the
second degree. Nor is Petitioner entitled to a new trial on
any of the ten counts of forgery in the third degree.
b. Petitioner Is Entitled to a New Trial on Counts 33
and 37
After Petitioner was convicted (*32] on multiple
counts of criminal impersonation in the second degree,
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the Court of Appeals narrowed the scope of the criminal
impersonation statute. The plain language of the statute
provides that "[a] person is guilty of criminal impersonation in the second degree when he .. . [i]mpersonates another .. . with intent to obtain a benefit or to injure or
defraud another[.]" N.Y. Penal Law§ 190.25 (emphasis
added). Following Petitioner's convictions, the Court of
Appeals held that "the statutory terms 'injure' and 'benefit' c[ould not] be construed to apply to any injury or
benefit, no matter how slight." Golb IJJ, 23 N.Y.3d at 465
(emphasis in original). Instead, it concluded that, under
section 190.25, an "intent ... to injure" is an intent to
cause "real harm" or "substantial harm." Id. at 466. The
Court of Appeals then identified three kinds of cases in
which a defendant will have the requisite "intent ... to
injure": (i) cases where the defendant "inten[ds] to cause
a tangible, pecuniary injury to another"; (ii) cases where
a defendant "inten[ds] to interfere with governmental
operations"; and (iii) cases where a defendant "inten[ds]
to harm the reputation of another." Id
Because Petitioner was convicted under an overbroad statute that was narrowed after his trial, the Court
of Appeals should have [*33] considered whether the
statutory overbreadth had any effect on Petitioner's case.
See Shuttlesworth, 382 U.S. at 92. More specifically, the
Court of Appeals should have considered whether: (i) the
overbroad statute gave Petitioner adequate notice that his
conduct would be considered criminal; and (ii) the overbreadth of the jury instructions in Petitioner's case was
harmless beyond a reasonable doubt. See Pope, 481 U.S.
at 502-03. In light of AEDPA, this Court accepts as given that, when the New York Court of Appeals considered
Petitioner's motion for reargument, it undertook both of
these inquiries and determined that Petitioner was not
entitled to relief. See Harrington, 562 U.S. at 98.
Reviewing the record, this Court concludes that no
reasonable jurist could find the overbroad jury instructions to be harmless beyond a reasonable doubt with respect to Counts 33 and 37 of the indictment. Those
counts alleged that Petitioner committed criminal impersonation in the second degree when he sent emails from
the account of "seidel.jonathan@gmail.com" to dozens
of Dead Sea Scrolls scholars on November 24, 2008 (the
"November 24 email"), and December 6, 2008 (the "December 6 email"). (See A 16, 18, 27). These perplexing
emails describe Professor Golb's views as "filth," [*34]
and ask if anyone "could help prepare a response." (SA
865-66, 884).
To find that the overbroad instructions on Counts 33
and 37 were harmless beyond a reasonable doubt, one
would have to find overwhelming evidence that Petitioner sent the two emails with the intent to cause "substantial harm" to someone's reputation, or with the intent to
obtain more than a "slight" benefit. Go/b IJJ, 23 N. Y.3d at

465-66; see Pope, 481 U.S. at 502-03. Looking to the
record, the Court finds some evidence that Petitioner sent
the November 24 and December 6 emails with the intent
to cause substantial harm to Jonathan Seidel's reputation.
For example, after Petitioner sent his November 24
email, Dr. Eliot Braun responded that he was "appalled
by the language ... concerning 'Chicago filth."' (SA 880).
Nevertheless, Petitioner sent Dr. Braun a follow-up email
-- still as Jonathan Seidel -- that said: "I repeat, this is
nothing but filth ... Golb has consistently misrepresented
the history of scholarship on [S]crolls and the [S]crolls
themselves[.]" (Id). It is not clear why Petitioner would
repeat language that Dr. Braun deemed offensive unless
he was waging a campaign to damage Jonathan Seidel's
reputation among Near East scholars (including Dr.
Braun).
Nevertheless, the record [*35] also contains evidence that Petitioner did not send the November 24 and
December 6 emails with the intent to harm Jonathan
Seidel's reputation. Between November 21, 2008, and
November 24, 2008, Petitioner sent multiple emails from
the seidel.jonathan@gmail.com account to the Royal
Ontario Museum, urging the Board of Directors there to
include Professor Golb's theories in a Dead Sea Scrolls
exhibit. (SA 859-63). These emails suggest that Petitioner was counting on Jonathan Seidel's good name to help
persuade the ROM to consider Professor Golb's work. If
Petitioner were counting on Jonathan Seidel's good reputation, it is not clear why he would send emails intending to damage it.
Faced with this conflicting evidence, a properly instructed jury might not find that Petitioner sent the November 24 and December 6 emails to damage Jonathan
Seidel's reputation or to cause any other kind of "substantial harm." Golb IJJ, 23 N.Y.3d at 466. Instead, a
properly instructed jury might conclude that Petitioner
sent the November 24 and December 6 emails to draw
attention to his father's work, or to identify scholars who
disagree with his father's theories, or to obtain some
"slight" personal satisfaction. Id. at 465. Because it is not
[*36] clear that Petitioner sent the emails with the intent
to cause "substantial harm," or to obtain more than a
"slight" benefit, it was unreasonable for the Court of
Appeals to conclude that the overbroad jury instructions
on Counts 33 and 37 were harmless beyond a reasonable
doubt. For the same reason, the Court finds that the
overbroad jury instructions "had substantial and injurious
effect or influence in determining the jury's verdict" on
Counts 33 and 37. Brecht, 507 U.S. at 637. Petitioner is
therefore entitled to a new trial on these two counts.

c. Petitioner Is Not Entitled to a New Trial on the
Remaining Criminal Impersonation Counts
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Counts 7, 10, 13, 16, 19, 25, and 46 of the indictment alleged that Petitioner committed criminal impersonation in the second degree by sending five emails as
Lawrence Schiffman, one email as Jonathan Seidel, and
one as Frank Moore Cross. (See A 26-28). Given the
evidence in the record, it would have been reasonable for
the Court of Appeals to conclude that: (i) Petitioner had
adequate notice that sending these emails would be illegal; and (ii) the overbroad jury instructions for Counts 7,
10, 13, 16, 19, 25, and 46 were in fact harmless "beyond
a reasonable doubt," Pope, 481 U.S. at 502-03 (and,
[*37] a fortiori, did not have a "substantial and injurious effect or influence in determining the jury's verdict"
under Brecht, see Davis, 135 S. Ct. at 2198-99). Accordingly, no new trial is warranted.
i. Reasonable Jurists Could Conclude That Section
190.25 Gave Petitioner Adequate Notice That He Was
Engaging in Criminal Conduct

The plain language of section 190.25 prohibits impersonation with an "intent to obtain a benefit or to injure ... another." NY Penal Law§ 190.25 (emphasis
added). Reasonable jurists could conclude that, while this
language might be "imprecise at its fringes," Petitioner
should not have been "surprised to learn" that it criminalized impersonation with an intent to obtain a substantial benefit or cause a substantial injury. Osborne v.
Ohio, 495 U.S. 103, 116, 1 JOS. Ct. 1691, 109 L. Ed. 2d
98 (1990); cf Hamling v. United States, 418 U.S. 87,
J 14-16, 94 S. Ct. 2887, 41 L. Ed. 2d 590 (1974) (finding
that defendant convicted under an overbroad pornography statute should not have been surprised to learn that it
was a crime to mail "hard-core pornography"). As the
Court will explain below, there was overwhelming evidence that Petitioner intended to obtain substantial benefits or to cause substantial injuries when he sent the
emails referenced in Counts 7, 10, 13, 16, 19, 25, and 46.
As a result, he had ample warning that his conduct was
illegal.
ii. Reasonable Jurists Could Conclude That the
Overbroad [*38] Jury Instructions Were Harmless
Beyond a Reasonable Doubt as to Counts 7, 10, 13,
16, 19, 25, and 46

The record contains abundant evidence that Petitioner sent the five emails referenced in Counts 7, 10, 13,
16, and 19 with the intent to cause substantial harm to
Lawrence Schiffman's professional reputation. These
five emails were sent to various members of Professor
Schiffman's academic community, including his graduate
students, the members of his academic department at
NYU, the Provost ofNYU, the Dean of the NYU Graduate School of Arts and Sciences, and the staff at NYU's
student newspaper. (See A 26-27; SA 949, 955-58). In all

of these emails, Petitioner-as-Schiffman confessed that
he had plagiarized Professor Golb's work. (SA 949,
955-58).
As Professor Schiffman testified, plagiarism is a
"very serious" concern in academia. (SA 105). If an academic were "caught plagiarizing, [he or she] would be
thrown out of [his or her] tenure position, job, career,
income." (Id.). The five emails that Petitioner sent in
Professor Schiffman's name seemed to acknowledge this
fact: Each email reminded readers that Professor Schiffman's "career [was] at stake." (/d. at 949, 955-58).
Moreover, during his own testimony, [*39] Petitioner
acknowledged that plagiarism "is one of the more serious
forms of unethical conduct anybody can engage in in the
academic world." (Id. at 496). In light of this evidence,
any reasonable, properly instructed jury would have concluded that Petitioner sent the emails from Iarry .schiffman@gmail.com with an intent to damage, in a
substantial way, Professor Schiffman's professional reputation. Thus, it would have been reasonable for the
Court of Appeals to conclude that the overbroad jury
instructions for Counts 7, 10, 13, 16, and 19 were harmless beyond a reasonable doubt.
Similarly, it would have been reasonable for the
Court of Appeals to conclude that the overbroad jury
instructions for Count 25 could be considered harmless
beyond a reasonable doubt. That Count alleged that Petitioner
had
sent
an
email
from
seidel.jonathan@gmail.com to the Board of Directors of
the ROM on November 22, 2008. (See A 27). This email
insisted, among other things, that the "public ha[d] a
right to know if University of Chicago historian Norman
Golb ... [would] be excluded from participating in the
museum's lecture series[.]" (SA 860).
Unlike many of the other emails in this case, it is not
clear that this message [*40] was written to damage
someone's reputation. The letter does take a few swipes
at Dr. Risa Levitt Kohn, who curated the ROM's Dead
Sea Scrolls exhibit. (See, e.g., SA 859 (suggesting that
Dr. Kohn and other "San Diego exhibitors set out to
confuse the public, in part by belittling the views of
University of Chicago professor Norman Golb"); id. at
860 (calling one of Dr. Kohn's statements "shockingly
obscurantist")). Nevertheless, the dominant message in
the email was that the "public ha[d] a right to know"
whether Professor Golb's theories -- and Professor Golb
himself -- would be included in the ROM's exhibit. (Id.
at 859-61).
Nor is it clear that Petitioner sent the email to the
ROM in order to cause some other kind of "substantial
harm." As a result, the Court must consider whether
there is overwhelming evidence that Petitioner sent the
email to the ROM with an intent to obtain a benefit that
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was more than "slight." In conducting this inquiry, this
Court will presume that a monetary benefit is a substantial one. See Golb III, 23 N.Y3d at 465 ("Cases applying
Penal Law § 190.25 have traditionally involved monetary fraud or interference with government operations."
(emphasis added)). The Court will also presume that a
benefit is more than "slight" [*41] if it takes the form of
a job opportunity, because "[m]any people" value job
opportunities "at least as much" as they value money or
property. Id.; see also People v. Sherman, JJ6 Misc. 2d
109, 110, 455 N.Y.S.2d 528 (City Ct. 1982) (explaining
that, under Section 190.25, "[t]he benefit sought need not
be monetary"); People v. Chive, 189 Misc. 2d 653, 656,
734 N. Y.S.2d 830 (Crim. Ct. 2001) (same).
Here, there is very strong evidence that Petitioner
wrote the November 22 email to the ROM in an effort to
secure a job opportunity for his father. Petitioner's email
included links to several articles featuring his father's
views, and then noted that "University of Chicago professor Norman Golb, the author of a well-known
450-page book on the [S]crolls, ... is interviewed or
quoted as the main authority on the 'second theory' [of
the origin of the Scrolls] in all the above-mentioned
newspaper articles." (SA 859 (emphasis added)). Petitioner concluded his email with a statement that the
"public ha[d] a right to know if University of Chicago
historian Norman Golb, who is widely considered to

have debunked the traditional theory of the Dead Sea
Scrolls in his book, will be excluded from participating
in the museum's lecture series[.]" (Id. at 860 (emphasis
added)).
Two days after Petitioner sent his email to the ROM,
he sent a follow-up message, asking among other things
if the ROM would [*42] "put together a balanced lecture series, featuring Dr. Golb and other major proponents of the second basic theory alongside defenders of
the Qumran-sectarian theory, or [if the ROM would]
continue the vindictive policy of exclusion implemented
by Dr. Kohn in San Diego." (SA 863 (emphasis added)).
Together with the statements in Petitioner's first email,
this language constitutes clear evidence that Petitioner
was attempting to persuade the ROM to offer his father
an opportunity to lecture on the Dead Sea Scrolls. Because there is abundant evidence that Petitioner was
writing to the ROM to obtain a benefit that was more
than "slight," it would have been reasonable for the Court
of Appeals to conclude that the overbroad jury instructions on Count 25 were harmless beyond a reasonable
doubt.
Finally, it would have been reasonable for the Court
of Appeals to conclude that the overbroad jury instructions on Count 46 were harmless beyond a reasonable
doubt. Count 46 alleged that Petitioner sent an email
from "Frank Cross" to four scholars at the University of

North Carolina, where Professor Bart Ehrman worked.
(See A 28; SA 1013-16, 1091). The email stated: "It
looks like Bart has gone and [*43] put his foot in his
mouth again ... I'm seeing this crop up everywhere on the
web." (SA 1013-16). Just below this statement, Petitioner
pasted a link to a blog post that quoted some of Professor
Ehrman's statements about the Dead Sea Scrolls. (Id.).
The clear implication of this email was that Professor
Ehrman's professional opinions were so off-base that
they were embarrassing to "Frank Cross," who was, by
Petitioner's own estimation, a "well-known" Dead Sea
Scrolls scholar. (Pet. Br. 9-10). Furthermore, by suggesting that Professor Ehrman had put his foot in his
mouth "again," Petitioner implied that Professor Ehrman
had repeatedly made embarrassing remarks to other
scholars. Thus, it was reasonable for the Court of Appeals to conclude that a properly instructed jury would
necessarily find that Petitioner sent the email to Professor Ehrman's colleagues with an intent to cause substantial harm to Professor Ehrman's reputation.
For all of these reasons, Petitioner is not entitled to a
new trial on Counts 7, 10, 13, 16, 19, 25, or 46 of the
indictment.

d. Petitioner Is Not Entitled to a New Trial on the
Forgery Counts
Petitioner is also not entitled to a new trial on any of
the forgery [*44] counts, albeit for a different reason.
Throughout his brief, Petitioner assumes that the Court
of Appeals narrowed the reach of both N. Y Penal Law §
190.25 (the criminal impersonation statute) and N. Y. Penal Law§ 170.05 (the forgery statute); more specifically,
he assumes that the two statutes were construed by the
Court to apply only in cases in which a defendant acted
with an intent to cause substantial harm. (See, e.g., Pet.
Br. 23 ("The Court of Appeals holding ... touched on the
concept of 'injury' within the forgery statute."); id. at 30
("Petitioner Golb was tried and convicted under a
sweeping construction of two statutes that criminalized
his use of the real names of other people when he intended to inflict any injury or obtain any benefit. The
Court of Appeals then limited legally cognizable benefits
or harms[.]"); Pet. Reply 27 & n.7 ("The Golb Court held
that simply communicating under the identity of another
real person, intending the recipient to believe he is such
other real person, is not criminal. It only becomes criminal when the intent of the communication is to damage
another's reputation[,] ... [or] obtain money or interfere
with government administration.")). While this Court
shares Petitioner's belief that the [*45] Court of Appeals narrowed the scope of the criminal impersonation
statute, it does not share his belief that the Court of Appeals narrowed the scope of the forgery statute.
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When the Court of Appeals narrowed the criminal
impersonation statute, it did so very deliberately. After
considering the language and history of section 190.25,
the Court of Appeals "agree[ d] with [Petitioner] that the
statutory terms 'injure' and 'benefit' cannot be construed
to apply to any injury or benefit, no matter how slight[.]"
Golb III, 23 N.Y.3d at 465 (emphasis in original). Ultimately, however, the Court concluded that "substantial"
injury, such as "injury to reputation," is "within the 'injury' contemplated by Penal Law § 190.25." Id. at
465-66. Thus, the Court of Appeals narrowed the scope
of particular terms ("injury" and "benefit") that appeared
in the criminal impersonation statute.
Contrary to Petitioner's suggestion, the Court of
Appeals made no comparable effort to limit the scope of
the forgery statute. Indeed, its analysis of section I 70. 05
was limited to two sentences:
"A person is guilty of forgery in the
third degree when, with intent to defraud,
deceive or injure another, he falsely
makes, completes or alters a written instrument" N. Y. Penal Law§ I 70. 05. There
was sufficient evidence to show [*46]
that [Petitioner] deceived people by sending emails from accounts in the names of
Schiffman, Seidel and Cross, and accordingly we affirm his convictions on those
counts.

Golb III, 23 N.Y.3d at 468. 4 This analysis contains
no indication that the Court intended to limit the reach of
the forgery statute to cases in which a defendant intends
to cause substantial harm.
4
This Court will construe the Court of Appeals' reference to "deceived people" to mean that
there was sufficient evidence (which there was)
of Petitioner's "intent to ... deceive" the recipients
of his emails. N. Y. Penal Law § I 70. 05.
Indeed, the Court of Appeals' disparate treatment of
two counts in the indictment suggests that it made a conscious decision not to narrow the reach of the forgery
statute to cases where a defendant intends to cause substantial harm. Counts 29 and 31 were both based on an
email that Petitioner sent to Dr. Kohn on November 24,
2008. (See A 27; SA 864). Count 29 alleged that sending
this email constituted criminal impersonation in the second degree, and Count 31 alleged that it constituted forgery in the third degree. (See A 27). Notably, the Court
of Appeals vacated Petitioner's conviction on Count 29
because "the email sent from the Seidel email [*47]
address to Dr. Kohn, asking her opinion on the differing

theories about the Scrolls and whether she was planning
to answer Professor Golb's critique ... d[id] not prove the
requisite intent to cause injury, either to reputation or
otherwise." Golb III, 23 N. Y.3d at 466 (emphasis added).
But the Court of Appeals affirmed Petitioner's conviction
on Count 31. Id. at 471-72. This affirmation would only
make sense if the Court believed that the forgery statute
applied to some cases where a defendant acted without
any intent to cause substantial injury "either to reputation
or otherwise." Id. at 466.
The lack of evidence that the Court of Appeals narrowed the scope of the forgery statute is fatal to Petitioner's Shuttlesworth claim on the forgery counts. As the
Supreme Court explained in Osborne, Shuttlesworth
"stands for the proposition that where a State Supreme
Court narrows an unconstitutionally overbroad statute,
the State must ensure that defendants are convicted under
the statute as it is subsequently construed and not as it
was originally written[.]" 495 U.S. at 118. As explained
above, however, there is no evidence that the Court of
Appeals narrowed section I 70. 05. Consequently, this
Court cannot say that the Court of Appeals was acting
"contrary to ... clearly [*48] established Federal law, as
determined by the Supreme Court of the United States"
when it denied Petitioner's Shuttlesworth claim as to the
forgery charges. 28 U.S.C. § 2254(d).
C. The Court of Appeals Did Not Err in Rejecting
Petitioner's Vagueness and Overbreadth Arguments
1. The Court's Determinations Are Entitled to AEDp A Deference

Petitioner argued to the Court of Appeals that the
criminal impersonation statute and the forgery statute
were both vague and overbroad. (Response, Ex. E at
33-53). In particular, he explained that the statutes were
unconstitutionally vague because they "extend[ed] the
meaning of fraud into an intangible, non-material realm."
(Id. at 37). He also suggested that the statutes criminalized "expressions of ... opinion, statements of fact, and
causing hurt feelings ... , all of which are protected by the
First Amendment." (Id. at 33; see also id. at 40-42).
Nevertheless, the Court of Appeals affirmed the bulk
of Petitioner's convictions under the criminal impersonation statute and the forgery statute. By affirming these
convictions, the Court suggested that the two statutes
(along with the narrowing construction as to the criminal
impersonation statute) were constitutional. This suggestion is a decision "on the merits" of Petitioner's [*49]
constitutional arguments, and, as a result, it is entitled to
AEDPA deference. 28 U.S.C. § 2254(d). As set forth in
the remainder of this section, there is no basis to disturb
the Court of Appeals' rulings in this regard.
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2. The Court Did Not Act Unreasonably In Rejecting
Petitioner's Vagueness Arguments
A statute is unconstitutionally vague if it does not
"define [a] criminal offense [i] with sufficient definiteness that ordinary people can understand what conduct is
prohibited and [ii] in a manner that does not encourage
arbitrary and discriminatory enforcement." Kol ender v.
Lawson, 461 U.S. 352, 357, 103 S. Ct. 1855, 75 L. Ed. 2d
903 (1983); accord Skilling v. United States, 561 U.S.
358, 402-03, 130 S. Ct. 2896, 177 L. Ed. 2d 619 (2010).
According to Petitioner, sections 190.25 and 170.05 offend both prongs of the vagueness test because they
criminalize impersonation with an intent to hurt
someone's reputation. (Pet. Br. 35-43). Petitioner explains that ordinary citizens would not be able to understand what qualifies as an intent to cause a reputational
injury (as opposed to an intent to cause "temporary embarrassment" or "discomfiture"). (Id. at 39). At the same
time, Petitioner suggests, the concept of a reputational
injury is so nebulous that it will encourage police to enforce the two statutes in an arbitrary manner. (Id.).
This Court is not persuaded. As other courts in this
District have [*50] recognized, most people understand
what a reputation is, and what kinds of conduct are likely
to cause reputational mJury. Cf Carter v.
Helmsley-Spear, Inc., 861 F. Supp. 303, 327 n.14
(S. D.N. Y. 1994) (suggesting, in dicta, that a statute was
not unconstitutionally vague, even though it failed to
define the word "reputation," because that word has a
"common sense, easily understood meaning"), vacated in
part on other grounds, 71 F.3d 77 (2d Cir. 1995);
Wojnarowicz v. Am. Family Ass'n, 745 F. Supp. 130, 140
(S.D.N. Y. 1990) (holding that a statute was "not impermissibly vague merely because it require[d] a determination as to whether damage to an artist's reputation [was]
reasonably likely to result from [a defendant's conduct]"). Thus, this Court cannot say that, as a matter of
clearly established federal law, a statute is unconstitutionally vague if it criminalizes conduct undertaken with
an intent to harm someone's reputation.
Contrary to Petitioner's suggestion, Skilling v. United States, 561 U.S. 358, 130 S. Ct. 2896, 177 L. Ed. 2d
619 (2010), does not conclusively demonstrate that statutes targeting reputational injuries are unconstitutional.
(See Pet. Br. 35-37). As Petitioner notes, the Skilling
Court considered whether a federal fraud statute was
unconstitutionally vague because it criminalized "a
scheme or artifice to deprive another of the intangible
right of honest services." Skilling, 561 U.S. at 402 (quoting 18 U.S.C. § 1346). The Court acknowledged that the
defendant's [*51] "vagueness challenge ha[ d] force"
because federal appellate decisions regarding "honest
services" fraud "were not models of clarity or consistency." Id. at 405. While federal appellate courts had "con-

sistently applied the fraud statute to bribery and kickback
schemes--schemes that were the basis of most honest-services prosecutions--there was considerable disarray over the statute's application to conduct outside that
core category." Id. Thus, the Court determined that the
"honest services" statute should be read to criminalize
"only" bribery and kickbacks. Id. at 408-09 (emphasis in
original).
According to Petitioner, Skilling stands for the
proposition that a statute must be considered unconstitutionally vague ifit expands "traditional concepts of fraud
into the range of the intangible." (Pet. Br. 37). But the
Skilling Court never suggested that the "honest services"
statute was problematic because it criminalized fraud that
caused intangible harm. Rather, it found the statute
problematic because a series of federal appellate decisions had sown confusion about the meaning of the term
"honest services." See Skilling, 561 U.S. at 405-09. Recognizing this problem, the Court considered whether
there was any conduct that was clearly illegal [*52]
under the honest services doctrine, and ultimately concluded that there was: the "solid core" of the honest services doctrine was a prohibition against "bribery" and
"kickback schemes." Id. at 407. Thus, '[t]o preserve the
statute without transgressing constitutional limitations,"
the Court held that the "honest services" statute should
"only" be applied in cases involving bribery or kickbacks. Id. at 408-09 (emphasis in original).l
5 Significantly, Petitioner has not argued that
section 190.25 cannot constitutionally be applied
to his conduct because the historical, "solid core"
of that statute is a prohibition against monetary
fraud and interference with government operations. See Golb IIL 23 N. Y. 3d at 465 ("Cases applying Penal Law§ 190.25 have traditionally involved monetary fraud or interference with government operations." (emphasis added)).
It happened that, in Skilling, the only conduct that
the honest services statute clearly proscribed was monetary fraud. Skilling, 561 U.S. at 408-09. But Skilling did
not rule out the possibility that another statute -- such as
section 190.25 or section 170.05 -- could create a clear
prohibition against non-monetary fraud. Consequently,
Skilling does not compel the conclusion that these statutes are unconstitutionally vague.

3. The Court Did Not Act [*53] Unreasonably In
Rejecting Petitioner's Overbreadth Arguments
Under the First Amendment overbreadth doctrine, a
statute will be considered facially invalid if it is "substantial[ly]" overbroad. United States v. Williams, 553
U.S. 285, 292, 128 S. Ct. 1830, 170 L. Ed. 2d 650 (2008).
In other words, a statute will be considered facially inva-
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lid if it prohibits a "substantial" amount of protected
speech, "judged in relation to [its] plainly legitimate
sweep." Broadrick v. Oklahoma, 413 U.S. 601, 613-16,
93 S. Ct. 2908, 37 L. Ed. 2d 830 (1973); see also Williams, 553 U.S. at 292; Virginia v. Hicks, 539 U.S. 113,
118-19, 123 S. Ct. 2191, 156 L. Ed. 2d 148 (2003).

varez, 132 S. Ct. at 2547-48. To the contrary, the plurality repeatedly suggested that harms and benefits can be
"material" even if they are intangible. Id.; cf WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1392 (1961) defining "material" as "being of real
importance or great consequence").

Petitioner suggests that the criminal impersonation
statute and the forgery statute must be considered substantially overbroad in light of the Supreme Court's
statements in United States v. Alvarez, U.S. , 132 S. Ct.
2537, 183 L. Ed 2d 574 (2012), and Hustler Magazine,
Inc. v. Falwell, 485 U.S. 46, 108 S. Ct. 876, 99 L. Ed. 2d
41 (1988). (Pet. Br. 37-38, 40). As set forth herein, the
Court disagrees.

For example, the plurality observed that perjury
statutes are constitutional, even though they criminalize
false speech, because perjury causes intangible harm to
"the integrity of judgments that are the basis of the legal
system." Alvarez, 132 S. Ct. at 2546 (citing United States
v. Dunnigan, 507 U.S. 87, 97, 113 S. Ct. 1111, 122 L. Ed.
2d 445 (1993)). Similarly, the plurality approved of statutes that "prohibit impersonating a Government officer,"
because individuals who impersonate government officers can cause intangible damage to "the general good
repute and dignity of ... government ... service itself." Id.
(quoting United States v. Lepowitch, 318 U.S. 702, 704,
63 S. Ct. 914, 87 L. Ed. 1091 (1943)). Thus, the Alvarez
plurality clearly believed it was permissible to criminalize at least some false speech that has the potential to
cause intangible injuries.

a. Alvarez Does Not Compel a Finding of Overbreadth
In Alvarez, the Supreme Court considered the constitutionality of the Stolen Valor Act, which made it a
federal crime for any individual to "falsely represent[],"
either "verbally or in writing," that he or she had been
awarded the Congressional Medal of Honor. Alvarez,
132 S. Ct. at 2 543 (plurality opinion). While there was
no majority opinion in the case, six justices agreed that
the Stolen Valor Act was unconstitutional. See id. at
2551 (plurality opinion); id. (concurring opinion of
Breyer, J.).
Writing for a plurality of four justices, Justice Kennedy explained that, "[w]here false claims [*54] are
made to effect a fraud or secure moneys or other valuable considerations, say offers of employment, it is well
established that the Government may restrict speech
without affronting the First Amendment." Alvarez, 132 S.
Ct. at 2547. However, he continued, if the Court were to
hold that "the interest in truthful discourse alone is sufficient to sustain a ban on speech, absent any evidence that
the speech was used to gain a material advantage, it
would give government a broad censorial power unprecedented in this Court's cases or in our constitutional tradition." Id at 2547-48 (emphasis added). Seizing on this
language, Petitioner insists that a statute must be considered overbroad if it criminalizes false speech designed to
obtain a non-"material" or intangible benefit; likewise, a
statute must be considered overbroad if it punishes false
speech designed to cause a non-"material" or intangible
harm. (Pet. Br. 37). Because sections 190.25 and 170.05
criminalize false speech designed to cause intangible
harm to someone's reputation, Petitioner concludes that
the statutes are unconstitutional. (See id.).
Even if Alvarez could be read to suggest that it is
impermissible to punish false speech unless the speaker
intended to gain a "material" advantage or cause [*55] a
"material" harm, the plurality in that case never equated
"material" advantages or harms with tangible ones. Al-

b. Hustler Does Not Compel a Finding of Overbreadth
Petitioner also suggests that sections 190. 25 and
170. 05 should be considered unconstitutionally overbroad in light of [*56] certain statements in Hustler. In
that case, the Court was careful to note that parody or
satire is entitled to First Amendment protection, even if it
might "embarrass others or coerce them into action."
Hustler, 485 U.S. at 55 (quoting NAACP v. Claiborne
Hardware Co., 458 U.S. 886, 910, 102 S. Ct. 3409, 73 L.
Ed. 2d 1215 (1982)). Petitioner argues that the criminal
impersonation statute and the forgery statute "reach[]
virtually any act of parody that aims to criticize or ridicule another and that can be deemed intentionally 'deceitful' by virtue of its deadpan, imitative nature." (Pet.
Br. 40). Thus, he concludes, the criminal impersonation
statute and the forgery statute are unconstitutionally
overbroad. (See id. at 35, 40). This argument, too, misses
the mark.
This Court is highly skeptical of Petitioner's suggestion that the criminal impersonation statute and the forgery statute could be read to criminalize parody. Parody
is work "in which the language and style of an author or
work is closely imitated for comic effect or in ridicule."
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1643 (1961). But a parody can only achieve
its comedic or critical goals if the audience knows that
the work is a parody. To use the trial court's example
(see A 632), Tina Fey's parody of Sarah Palin is only
funny if the audience knows that Tina [*57] Fey is acting. If the audience truly believes that Tina Fey is Sarah
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Palin, the joke will be Jost. Thus, it seems fair to say that
parody is not a genuine form of "imperson[ation]," as
that term is used in section 190.25. Similarly, it seems
fair to say that a parody does not "purport[] to be an authentic creation," N.Y. Penal Law§ 170.00, and as a result, it cannot be considered a forgery, see N. Y. Penal
Law§§ 170.00, 170.05.
However, even if the criminal impersonation statute
and the forgery statute could be read to reach some constitutionally protected parody, that fact would not render
the statutes substantially overbroad. See Members of City
Council of Los Angeles v. Taxpayers for Vincent, 466
U.S. 789, 800, 104 S. Ct.2118, 80 L. Ed. 2d 772 (1984)
("[T]he mere fact that one can conceive of some impermissible applications of a statute is not sufficient to render it susceptible to an overbreadth challenge); Williams,
553 U.S. at 303 (same). Rather, as explained above, the
statutes could only be considered substantially overbroad
if they criminalized a "substantial" amount of protected
speech, "judged in relation to [their] plainly legitimate
sweep." See Broadrick, 413 U.S. at 615-16; see also Williams, 553 U.S. at 292 (explaining that the Court has
"vigorously enforced the requirement that a statute's
overbreadth be substantial" (emphasis omitted)).
Both the criminal impersonation statute and the forgery statute have a "legitimate sweep" that is fairly wide.
Broadrick, 413 U.S. at 615. As [*58] the Court of Appeals observed, the criminal impersonation statute prohibits monetary fraud and interference with government
operations. See Golb Ill, 23 N. Y.3d at 465. Similarly, the
forgery statute prohibits a range of fraudulent activity.
Consequently, even if either or both statutes reach some
constitutionally protected parody, this Court will not
find, as a matter of clearly established federal law, that
the criminal impersonation statute and the forgery statute
are substantially overbroad. 6
6 Petitioner does not suggest that the forgery
statute is overbroad because the Court of Appeal
refused to narrow the scope of the terms "deceive" or "injure." The Court notes, however, that
section 170. 05 can fairly be described as an ordinary criminal statute, and the Supreme Court has
been particularly reluctant to invalidate "ordinary
criminal laws" on overbreadth grounds. Broadrick v. Oklahoma, 413 U.S. 601, 613, 93 S. Ct.
2908, 37 L. Ed. 2d 830 (1973).
By rejecting Petitioner's overbreadth challenges, this
Court does not mean to suggest that individuals engaged
in constitutionally protected activity can be convicted
under section 190.25 or section 170.05. If an individual
engaged in constitutionally protected activity were to be
charged with criminal impersonation or forgery, that
individual would be free to argue that section 190.25 or

section 170.05 was unconstitutional [*59] as applied to
his or her conduct. See Broadrick, 413 U.S. at 615-16.'
However, this Court cannot say -- as Petitioner requests
-- that either statute so overbroad that it is invalid on its
face.
7 One could argue that certain of the emails at
issue, such as the email to Dr. Kohn, were not intended to cause substantial harms (to reputation
or otherwise), and as such were more protected
by the First Amendment than punishable under
section 170.05. However, Petitioner did not make
this argument, and the Court will not make it for
him.
D. Petitioner Procedurally Defaulted His Garrison
Claim

Finally, Petitioner argues that the trial court violated
his rights under Garrison v. Louisiana, 379 US. 64, 85
S. Ct. 209, 13 L. Ed. 2d 125 (1964), which held that, for
First Amendment reasons, truth must be a defense to any
criminal libel charge. (Pet. Br. 43-44). In particular, he
argues that the charges against him "sound[ed] in libel,"
inasmuch as he was charged with committing a crime by
making statements that were calculated to injure
someone's reputation. (Id. at 44-45). Nevertheless, the
trial court did not allow Petitioner to argue that the
statements he made were true (a curious argument, since,
at the very least, the statements were plainly not made by
those to whom they were attributed); rather, the trial
court found that "truth [was not] a defense to any of
[*60] the crimes charged here." (Id. at 44). Thus, Petitioner insists, the trial court violated his First Amendment
rights. This Court must reject Petitioner's Garrison argument because the argument has been procedurally defaulted.
1. Exhaustion and Procedural Default

Under AEDPA, a state prisoner must "exhaust all of
his available state remedies before a federal court can
consider his habeas application." Jackson v. Conway,
763 F.3d I 15, 133 (2d Cir. 2014), cert. denied sub nom.
Jackson v. Artus, 135 S. Ct. 1560, 191 L. Ed. 2d 648
(2015) (citing 28 US.C. § 2254(b)(l)(A)). If a state
prisoner has failed to exhaust state remedies for an alleged violation of his federal constitutional rights, but a
state procedural rule would prevent the prisoner from
returning to state court to raise his federal constitutional
claim, the claim will be considered "procedurally defaulted ." Id.; see also Carvajal v. Artus, 633 F.3d 95, 104
(2d Cir. 2011); Aparicio v. Artuz, 269 F.3d 78, 90 (2d
Cir. 2001))." A federal habeas court must dismiss a procedurally defaulted claim unless the individual raising
the claim can "demonstrate[e] 'cause for the default and
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prejudice[,]' or ... show[] that he is 'actually innocent' of
the crime for which he was convicted." Carvajal, 633
F.3d at 104.
8 The doctrine of procedural default also bars a
state prisoner from bringing a constitutional
claim in federal court if the prisoner raised the
claim in state court, but the state court rejected
the claim because the prisoner [*61] violated a
state procedural rule. See Jackson v. Conway, 763
F.3d 115, 133 (2d Cir. 2014); Coleman v.
Thompson, 501 U.S. 722, 731-32, 1 II S. Ct.
2546, 115 L. Ed. 2d 640 (1991).
Applying these principles, this Court concludes that:
(i) Petitioner's Garrison claim has been procedurally
defaulted; (ii) Petitioner has not demonstrated cause for
the default; and (iii) Petitioner has not shown that he is
"actually innocent" of the crimes for which he was convicted. As a result, this Court must reject Petitioner's
Garrison claim.
2. Respondent Did Not Waive Any Procedural Default Arguments

At the outset, it is important to note that New York
State did not waive its procedural default arguments. In
his initial brief to this Court, Respondent did not raise the
issue of procedural default, choosing instead to discuss
the merits of Petitioner's Garrison claim. However, the
Second Circuit has held that federal habeas courts may
consider any "procedural default argument ... predicated
on a habeas applicant's failure to exhaust [state remedies]," so long as the argument has not been "expressly
waived." Carvajal, 633 F.3d at 105 (emphasis in original). As Petitioner concedes, a mere failure to discuss
procedural default does not qualify as an "express[]"
waiver of a procedural default argument. (Pet. Sup. Br.
5). Consequently, this Court solicited supplemental (*62]
briefing from both parties, asking if there were any indications that Respondent had expressly waived the procedural default issue. (Dkt. #22).
In his supplemental brief, Petitioner contends that
the State expressly waived its procedural default arguments when it stated that Petitioner had "exhausted his
habeas claims." (Pet. Sup. Br. 4 (quoting Resp. Br. 6 &
n.2)). As Respondent points out, however, this statement
does not rule out the possibility that Petitioner's Garrison
claim was exhausted, yet procedurally defaulted. (Resp.
Sup. Br. 1).
Technically, a state prisoner can satisfy AEDPA's
exhaustion requirement by showing that a constitutional
claim was not presented in state court, but that state procedural rules prevent the claimant from going to state
court and raising the constitutional issue; under these

circumstances, there would be an "absence of available
State corrective process" for the alleged violation of the
prisoner's rights. Aparicio, 269 F.3d at 90 (quoting 28
U.S.C. § 2254(b)(1)(B)(i)). Nevertheless, if a state prisoner satisfies the exhaustion requirement in this manner,
the prisoner's claim would also be considered procedurally defaulted. See id. Thus, this Court cannot find that
Respondent expressly waived his procedural [*63] default argument!
9 Cornell v. Kirkpatrick, 665 F.3d 369, 376 (2d
Cir. 2011), is distinguishable from this case. In
Cornell, the Second Circuit found that New York
State had expressly waived its procedural default
arguments because the State conceded that the
petitioner's Sixth Amendment claim "had been
exhausted in the state courts." 665 F.3d at 376.
Crucially, however, the State there had explained
that it was conceding the issue of exhaustion because it believed that the petitioner had actually
raised the Sixth Amendment issue in state court.
See id. By contrast, in this case, the State never
suggested that Petitioner had pressed the Garrison issue during the state appellate process. Thus,
Respondent is free to argue that Petitioner's claim
has been exhausted, yet procedurally defaulted.

3. Petitioner'sGarrison Claim Was Procedurally Defaulted

As explained above, when a state prisoner's federal
constitutional claim has not been "fairly presented to ...
state courts," and state procedural rules prevent the prisoner from returning to the state court system to raise the
constitutional claim, the claim must be considered procedurally defaulted. Carvajal, 633 F.3d at 106. Here,
Petitioner's Garrison claim was not fairly presented to
the First Department or the New York Court of Appeals.
In his direct appeal to the [*64] First Department,
Petitioner argued that the trial court "violated the plain
mandate of Article I, § 8 of the New York State Constitution[,] which provides: In all criminal prosecutions or
indictments for libels, the truth may be given in evidence
to the jury[.]" (Response, Ex. A at 49 (emphasis added)).
Notably, however, Petitioner never claimed that the federal constitution, as interpreted by Garrison, guaranteed
the right to present truth as a defense to a criminal libel
charge. Consequently, Petitioner never gave the First
Department a fair opportunity to consider his Garrison .
argument. Cf Carvajal, 633 F.3d at 107-08 (holding that
a state prisoner had not given state courts a fair opportunity to consider his federal claim when he had "relied
on state court decisions interpreting state statutory law,"
and had not "alert[ ed] the state courts that his claim was
federal in nature").
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Similarly, Petitioner did not raise his Garrison claim
when his case was before the New York Court of Appeals. In his brief to that Court, Petitioner argued that the
criminal impersonation statute and the forgery statute
imposed content-based restrictions on speech. In the
course of making this argument, Petitioner suggested that
[t]he prosecution's trial focus on the
content of Raphael Golb's [*65] communications is ... demonstrated by the fact
that in the course of publishing the emails
to the jury -- and despite the trial court's
ruling that 'neither good faith nor truth is a
defense to any of the charges (A 84) -- the
prosecution repeatedly ... suggested that
Raphael Golb's accusations of plagiarism
and other misconduct were false.

(Response, Ex. E at 50). However, Petitioner never suggested to the Court of Appeals that the "prosecution's
trial focus on the content of [his] communications" was
inconsistent with the holding of Garrison -- indeed, he
did not mention Garrison at all. Consequently, New
York State courts did not have a fair opportunity to consider Petitioner's Garrison claim.
Furthermore, at this point in the litigation, Petitioner
could not return to a New York court to raise the Garrison issue. "New York permits only one application for
direct review" of a criminal case, see Spence v. Superintendent, Great Meadow Corr. Facility, 219 F.3d 162,
170 (2d Cir. 2000) (internal citations omitted), and only
one application for reargument after an appellate court
has decided an issue, see N. Y. Ct. R. 500.24. In addition,
if Petitioner were to raise the Garrison issue in a collateral proceeding, it would be denied because it could have
been -- but was not -- raised [*66] in a direct appeal.

See N. Y Crim. Proc. Law § 440.10(2). Thus, Petitioner's
Garrison claim must be considered procedurally defaulted.

4. Petitioner Has Demonstrated Neither Cause Nor
Actual Innocence

As the Second Circuit explained in Carvajal, defense counsel's decision not to "press [an] objection in
federal constitutional terms 'does not constitute cause for
a procedural default."' 633 F.3d at 108 (quoting Murray
v. Carrier, 477 U.S. at 486 (1986)). Petitioner does not
identify any other reason why his failure to raise the
Garrison claim at an earlier point in the litigation should
be excused. Nor does Petitioner suggest that he is "actually innocent" of the crimes for which he was convicted.
See id. Thus, this Court cannot grant relief on Petitioner's
Garrison claim. See id.
CONCLUSION

For the foregoing reasons, the Petition for a writ of
habeas corpus is granted in part and denied in part. Petitioner's convictions on Counts 33 and 37 are reversed;
the other convictions remain.
The Clerk of Court is directed to terminate all pending motions, adjourn all remaining dates, and close this
case.
SO ORDERED.
Dated: January 21, 2016
New York, New York

Isl KATHERINE POLK FAILLA
KA THERINE POLK FAILLA
United States District Judge
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RELEVANT TEXT OF RELEVANT AUTHORITIES

New York Penal Law Section 170.05:
A person is guilty of forgery in the third degree when, with intent to defraud,
deceive or injure another, he falsely makes, completes or alters a written
instrument.

New York Penal Law Section 190.25(1):
A person is guilty of criminal impersonation in the second degree when he:
1. Impersonates another and does an act in such assumed character with
intent to obtain a benefit or to injure or defraud another ....

U.S. Const. Amend. I:
Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition the government for a
redress of grievances.

U.S. Const. Amend. XIV:
[N]or shall any state deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection
of the laws.

